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Abstract

This thesis presents an analysis of the unificatiomather harmonization potential of
European requirements concerning documentary esgdenThese evidences are
necessary to exempt intra-Community supplies fromueradded tax (VAT). The
analysis concerns not only the concrete differemtéise national requirements but also
the fulfillment of European and entrepreneurialdibons and the existence of potential
best solutions.

The results of the analysis are not only intergstior entrepreneurs but also for
researches. The former ones benefit from this sheesian overview of the differences is
provided and along coming difficulties as additibaetiorts are studied. For the latter
group this thesis contributes to research in gérmerao European-wide comparison is
available and in particular as internationalizatidecisions are influenced or even
affected by the design of documentary evidencélsamespective EU Member States.

Hence, the review of literature, the VAT Directiv@uncil Directives and decisions of
the European Court of Justice (ECJ) provide a #tea basis that shows the need for
documentary evidences, the reason for the natidiffdrences and their potential
design. Furthermore, this basis is used to estahblisatalogue of criteria that includes
the EU as the initiator of the requirements and #mérepreneur as the person
responsible for fulfilling these requirements ier to be able to compare and analyze
the national differences.

The study of different national law texts and aseyraiming on the collection of further
national requirements led to the comparison andlysiseof 16 Member States. Hence,
it was possible to conclude that the differenceshm requirements on documentary
evidences are partly striking but that a commoniregnent basis would be possible.
This was also supported by the facts that nonketountries fulfills both the European
and the entrepreneurial requirements and that nmtop provides a best solution.
Therefore, a harmonization proposal is provided thkes also the national wish for
sovereignty into account.

This study is restricted by certain limitations ceming formal requirements,

facilitating definitions, quality of data and igramrce of further factors. Anyhow, the
results that were drawn are valid and importarthenlimits of this thesis. They do not
only indicate that a basic harmonization of requeats on documentary evidences
would be advantageous but also that further rebegatential is available and

necessary.

Keywords: Documentary evidences, European Union, Value-Gddde (VAT), intra-
Community supply, harmonization
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1 Introduction

“Whoever hopes a faultless tax to see, hopes that was, is not, and ne'er
shall be.” (adapted from Alexander Pope, 1711)

This quotation by Alexander Pope describes whaplgethink, governments fear and
researchers and specialist maybe hope to dispmwetsne. Thus, also value-added tax
(VAT) is one of the many different types of taxésttis not faultless but in terms of
revenue for the government probably “the best it envented” (Cnossen in Keen &
Smith, 2007, p.3). In Europe, VAT amounts to alm®8% of the whole tax revenue
(see Appendix 1). However, the advantages for tweigyments do not compensate the
‘faults’ coming along with it. They lead to examiiwas of occurring tax problems and

analysis of their influence, e.g. on governmentsjriesses or individuals.

Also this Master Thesis aims at analyzing one efisisues coming along with VAT, the
differences in documentary evidence among the Eaoplember States. The question
of a potential unification of these evidences #ua used to proof the VAT-exemption
conditions for inner-European supplies as welllesrecent development in Germany
led to this final assignment. Furthermore, it pd®d the opportunity to combine and
fulfill the research aims of two different majorsA¢counting’ and ‘International
Business’) that are part of the Master’'s doublerelegrogram of the University of
Cologne (Germany) and the Aalto School of Econonf{iemland). Moreover, the
author’'s work in the VAT department of a big taxasaltancy made it possible to get a

practical view into the topic.

1.1 Background

VAT holds an exceptional position in the Europeamidd (EU). Once marked as a
‘child of distress’ (Hiubschmann, 1967, p.3), maimyroduced in times of war und

financial difficulties (Popitz, 1921, p.7; Wacker®930, p.7) and afterwards abolished
(Grabower et al., 1962, p.99ff.), the developmenthe last century is incomparable

with that of other taxes used in the EU as thefuilhg quotation by Alan Tait shows:



“The rise of the value-added tax (VAT) is an unplatad tax phenomenon.
The history of taxation reveals no other tax hagmwhe world in some
thirty years, from theory to practice, and has d¢adr along with it
academics who were once dismissive and countregsotiice rejected it. It
Is no longer a tax associated solely with the Eesop Community [EC].”
(Tait, 1988, p.3).

Thus, it can be deducted that VAT and the Europémion' have a special connection.
This is also supported by Keen and Smith (19967 f).8ho state that the VAT system
in Europe influences other VAT designs because “VA&Tafter all a European
creature”. Furthermore, this ‘European creaturdhes sole tax in the EU that is based
on a harmonized system (Watrin & Rose, 2011, p.1T8)s makes it special as it
indicates that the regulations of the EU MembeteStaary only in the limits of this
common system. Furthermore, its application islimoited by the country borders like
for other taxes in the EU, which indicates thatuhkie of VAT within the scope of the
European tax harmonization is very high (SeigeQ2@®.228).

However, despite its exceptional position VAT isahot free of complications as the
introductory paragraph of this chapter indicatespétially, the creation of the Single
European Market in 1993 led to serious changehienMAT system, which implied

extensive adjustments for the entrepreneurs (Sehi&dsohlke, 1993, p.1). Instead of
a fiscal easement this important step for the Etheraled to a trade-off for its

entrepreneurs trading in more than one Europeantgo©On the one hand fiscal border
controls, customs duties and along with that extenfermalities were omitted while on

the other hand new duties and formalities camegalaith newly created fiscal matters
of fact (IDW, 1997, p.V; Schrader & Gohlke, 19931 )p

One of these matters of fact is the ‘intra-Commuaiipply’ (IC supply), the supply of
goods from one Member State of the EU to another(@mt. 138 VAT Directive). In
this respect, entrepreneurs are obliged to praafttieir IC supplies indeed took place

! The European Union is the successor of the Euro@eanmunity; see also Sub-Chapter 2.1.



in order to exempt them from VAT (Art. 131 VAT Datve). Thus, European tax

authorities claim for comprehensive proofs of trasport from one EU Member State
to another one in order to avoid VAT fraud (Lindge2011, p.33). Thereby, it is

important to know that the documentary evidencess®ary to proof the transport are
not harmonized among the EU but are dependenteonational requirements (Art. 131

VAT Directive)

However, the meaning of the fulfilment of docuneemt evidence is often

underestimated, especially as requirement for VA&ngptions (IDW, 1997, p.VI).

Moreover, ambiguities concerning extent and mamfghese evidences often lead to
disagreements between entrepreneurs on the oneamantihe fiscal authorities on the
other hand (Kurzenberger, 2008, p.1). Especidtlg, recent development in Germany
where new documentary evidences were introducedder to relief the burden on the
entrepreneur but led to major protest by the ecgnsinows that the theoretical claims

by the government may cause grave problems inipea@DW, 2012b, p.3).

This example shows that after 20 years of expee®rtbere are still certain issues
concerning documentary evidence that are not “altéty clarified” (Philipp & Ruth,
2008, para.120). Furthermore, it is questionabtéefdesign of documentary evidence
in other European countries is superior to the oné&ermany. Especially, as the
requirements of the EU, on the one hand, and tipgests of the entrepreneurs, on the

other hand, need be taken into account.

1.2 Research gap, problem and questions

As described above, the design of documentary ee@lenecessary to proof intra-
Community supplies is not harmonized among the Manfitates which leads to
different efforts for the entrepreneurs in the egdye countries. However, even though
the literature on VAT is manifold (e.g. Tumpel, T99Groels, 2001; Rose, 1992;
Schrader & Gohlke, 1993; Sikorski, 1998,; Landed92) most of the authors solely
present the requirements on documentary evidende whly a few aim at analyzing
their impact on international trade (e.g. Kurzegieer 2008; Sopp, 2010; Fardon, 2011).



Furthermore, in the literature the focus is onlg lan the national requirements which
is limiting for two reasons. First, the examinat@nVAT in an international context is
important for entrepreneurs either acting in sdvBr@opean countries or aiming at
expanding their business in Europe. Second, asxamination is mostly limited to the
national requirements the information are only ¢ in the national language, which
restricts information for the entrepreneurs. Henaecomparison and analysis of
documentary evidence necessary in different Meribaetes is a research gap that has
not been commonly filled with information yet. Odwrse, documentary evidences are
not the main factor influencing international bwsia and the decision for
internationalizatiohin Europe but it is a factor that needs to benidkéo account.

Filling the research gap does not only help to gavdrepreneurs information and
advice, it is also interesting with a view to thesearch on internationalization. The
latter one is widespread (Welch & Luostarinen, 199314), especially, as the fast
changes in the business environment in the lastsyleave strongly influenced the
internationalization process (Laanti et al.,, 200@,1104). Furthermore, the

internationalization of a company affects all bess areas of a company (Hummel,
2011, p.38), as e.g. human resource managememgEtal., 2011, p.5), which holds
an important cross-divisional function in an int#ranalizing company (Hummel,

2011, p.38). But also the government is conceriéel¢h & Luostarinen, 1993, p.44)

as the establishment of the Single European Matketvs. Thus, the indirect influence
of documentary evidences is great and the variegffects in case of different national

designs can only be assumed.

The objective of this study is to compare and am&ljocumentary evidence of different
European countries based on the requirements oEtheand the influence on the

European entrepreneur in order to answer the aqunesti

2 See Welch et al. (2007, p.18ff.) for the maniftiidoretical approaches and especially Dunning (2009
for the popular eclectic framework.



(1) Is it advantageous to assess the same requisnfer all Member
States instead of giving the responsibility toMember States?

The following sub-questions should help to ans\Wwer main research question.
(1a) What are the differences in the national doentary evidences?

(1b) In how far do the national requirements fuilfiile EU’s premises and

the requirements of entrepreneurs?”

(1c) What can be said about a ‘best solution’ te tAsk of establishing

national requirements?

The answer to sub-question (1a) shows if the natimmguirements are similar enough
to unify them. This advantage of unification is @gplly interesting in case the answer
to question (1b) would indicate that most of the '€lnd the entrepreneurs’
requirements on documentary evidences are not kleteover, the ‘best solution’
asked for in the last research (sub-) questioni€lohly available if the entrepreneurial
and the European requirements are fulfilled. Inecseveral countries provide a ‘best
solution’ their respective potential as ‘unifie@quirements should be analyzed. Based

on the answers to the three sub-questions the mas@arch question will be answered.

1.3 Definitions and limitations

In order to follow the examination on documentanyidence, it is essential to

understand the operating mode of VAT in the contaxtrade. Therefore, this sub-
chapter provides the reader with a definition of WAut also of the European
entrepreneur and the kind of supply undertaken.effeg with the limitations of the

survey conducted for this study these specificatilmad to certain boundaries which

will be presented thereatfter.

Value-added tax (VAT) consists of two elements: added value and tax.oliweous
interpretation that VAT is, thus, a tax that isseal on added value comes along with

further implications. It is important to know thidile economic processf adding value



to raw materials or purchases takes place pridhéoactualeconomic transactiomf
selling the ‘improved’ goods (Tait, 1988, p.4) basa the assessment of VAT ties in
with the latter one. Therefore, the taxation of thenover instead of e.g. profit or
income (H6mberg, 2008, p.25) makes VATransaction taxHerzig et al. 2011, p.9;
Bornhofen, 2010, p.121).

The fact that VAT is levied at all stages of busmectivities (Keen & Smith, 1996,
p.378) characterizes it as afl-phase taxwhereby input VAT deduction is allowed
(Bornhofen, 2010, p.121)nput VATIs the tax on goods and services acquired by the
company whileoutput VATis the equivalent on goods and services the coynpelts
(Fardon, 2011, p.2). In order to avoid violationgproduction efficiency the input VAT
on transactions between firms is chargeable with dhtput VAT so that only the
consumption is burdened with VAT (Ebrill et al., (0 p.15). This means that VAT is a
(final) consumption tax(Volker & Karg, 2009, p.1); final because eveniyahe
customer’s expenditure are taxed with VAT (Fardzfi 1, p.3).

As the private conditions of the person liable &y pax are insignificant, VAT is also
described as ampersonal tax Furthermore, it is categorized asiadirect taxwhich
means that the ultimate taxpayer, the commercialiglened, is not the person liable to
pay this tax (HOmberg, 2008, p.27). Thus, VAT igosed indirectly on the customer
by including it in the sales price of goods or &8 while the seller afterwards

conducts this special tax to the fiscal authoriffeardon, 2011, p.3 ff.).

In this study a European) entrepreneur is a taxable person who is not a small
entrepreneur and who is resident in one of the Ninber States- the expressions

‘(Member) State’, ‘(European) country’ or similaefer to one of the 27 countries
officially participating in the EU (see Appendix.2jle — a distinction of the taxable
person in he, she (for natural persons) or it €gr. companies) will not be made — is
doing business in at least two of the Member Staiedrading goods from these

countries directly to other Member States (withonissing a non-EU country). Thus he
can be distinguished from the group of entrepresxdomg business only in the national



market and the ones exporting or rather import&kigo, deliveries to private persons
(B2C supplies) are excluded by this definition.

The goodsthat are traded are movable, tangible assetsdier @0 exclude services that
may be complicated or connected with several exmet Furthermore, it is assumed
that the delivered goods are taxable in the countrgre the supply ends. Also, work
delivery, deemed intra-Community supply, chain $etions and reverse charge cases

are excluded.

The most obviousimitation of this study is the geographical one, which esomable

as the topic of this thesis limits the examinatioims the European countries.
Furthermore, the restrictions in terms of defimBcare important as in this way a e.g.
potential inspection of differences within the gpoaf European entrepreneurs — in
addition to the distinction of entrepreneurs cotishgcsupply in the domestic market or
with third countries — cannot be focused on, eveugh it would be interesting e.g. in

terms of (international) experience, monetary asgetl human resources.

But also the simplifying definition of goods as thebject of IC supplies leaves out a
high number of exceptions and problems concerriorgnstance, the place of supply or
reverse-charge. Additionally, the focus solely oadé between entrepreneurs (B2B
supplies) restricts the extent of the potentiaint@rization needs as also the trade to
customers is affected by requirements on documergeidences. Moreover, as this
thesis tries to focus on both the governmental emdepreneurial point of view some

issues that would deepen the study need to beueft

1.4 Structure of the study

This thesis is divided into six chapters. Thistfaceapter puts the problem of different,
national documentary evidences in a broader cordext defines the research gap,
problems and questions. Furthermore, important ndefns and along coming
limitations are presented. Chapter 2 reviews thel \Warmonization in order to show
the problems that came along with the abolishmétiefiscal border controls and led

to the necessity of proofing documents. Thereaibigpter 3 examines the theoretical



requirements on documentary evidence in order tabksh a catalogue of criteria that
sets the basis for the analysis of Chapter 5. Dyerthe premises of the European
Union, represented by the VAT Directive, the deamisi of the European Court of

Justice (ECJ) and the effects on the Europeanmeireurs are taken into account. In
addition, Chapter 4 deals with the reasons andicapbns of the study conducted for
this thesis. The findings and analysis based orcdtedogue of criteria are presented in
Chapter 5 so that the last chapter answers tharmdsguestions raised in this chapter
and provides a harmonization proposal as well asoatfook on potential further

research.



2 VAT as part of the European Business landscape

The ancestors of VAT have their origin around diathiB.C. (Grabower et al, 1962,
p.11ff.) while the design of the ‘modern’ VAT istaally accredited to a German
businessman called von Siemens at the beginninieo2d" century (Zerres, 1978,
p.19ff.; Ebrill et al., 2001, p.4). The fact thaetVAT systems have their basis in the
development of economies (Grabower et al., 1962) phows the strong dependence of
value-added tax and trade. More particularly, aougds of definition, economy must
be seen as the basis for the development of VATIitarglstems because only through
economic processes value can be added to goodssemttes and only through
economic transactions VAT can be levied.

Furthermore, the economic processes and transaamnot necessarily need to happen
in only one country or rather culture. Cross-c@tu- and in line with that —
superregional trade has a long history as it hasaya played “a crucial role in human
history” (Curtin, 1984, p.1). Thus, it is obviousat the common VAT system today is a
result of the development of Europe in general thiedEuropean trade in particutard

in addition of the evolution of VAT (see Appendix 3

In order to focus more precisely on the harmoniratf the national VAT systems in
Europe this chapter is divided into four sub-chept&he first one (2.1) concerns with
the evolution and development of a European Busitesdscape as it is the basis for
the VAT harmonization that is focused on in Sub4@bea 2.2. Then, the third sub-
chapter (2.3) focuses on intra-Community tradegsault of the harmonization process,
and the problem of documentary evidence cominggaleith it. The last sub-chapter
(2.4) provides a summary of the chapter and givesuline of the following chapter

focusing more closely on documentary evidence.

2.1 Development of a European trading area
“In the beginning there was no Europe” (Davies, 8,99.XV). That is how Norman

Davies book “Europe — a history” starts. Settingl@she local aspect, when looking at



the history and development of Europe — from a tmngrate of different tribes that
most of the time fought with each other until the@pean Union with a single market
today — one can say that in the beginning, there rgally no Europe. It took ages

before the concept of a united Europe appeardtkimawareness of people.

The idea of aunified Europeevolved over several centuries. It has its originthe
philosophical and political thinking of people a®rfe Dubois (1# century), French
Prime Minister Sully (1‘? century) and Victor Hugo (i’gcentury). Taken together,
they envisioned Europe as a ‘union’ in form of amooon European area without
internal borders where unified people could livgetier peacefully and in harmony.
This Europe would be governed by a European Cowamdlthe different states would
not need to envy or fear the others but would etj@yadvantages of the freedom of
commerce (Dubois, 1891, p.3ff.; de Béthune, 17p8148f.; Hugo, 1871). This vision
is already very close to reality nowadays, everughoit could only be seen as a
mindgame at that time. Even more close to the hsiistem was in 1861 Pierre-Joseph

Proudhon’s idea of Europe as a confederation driddtates (Proudhon, 1863, p.88).

The PanEuropa movemerity Richard Coudenhove-Kalergi was the startinghpof
Europe’s unification (Schafer, 2001, p.19f.; Sud807, p.16). French Prime Minster
Aristide Briand was the first politician in the®@entury to stress the idea and need of a
political union of the 27 European Member Stateshef League of Nations (the so-
called Briand-Plan of 1929) (Schafer, 2001, p.38pwever, the actual integration
movements started after the peak of political diffees within Europe, the Second
World War, when several countries started to pecatiti aim at peace and stability (EU,
2012b); also in order to avoid after-war instapjlpolitical stagnation and resignation.

Winston Churchill emphasized this unification wisha speech on September 19, 1946

10



in Zurich by talking about the need to install antk of United States of Europe’
(Schafer, 2001, p.75).

The realization of the political intentions slowdyarted in 1949. The creation of the
Council of Europe on May 5, 1949, that aims at #yeg common and democratic

principles based on Human Rights, (CoE, 2012) @aisden as the first step towards
cooperation within Europe. The first legal stepatdharmonized European area was
taken in 1957 when Belgium, Germany, France, Italixemburg and the Netherlands

founded theEuropean Economic Community (EE@p one of the three organizations
belonging to the European Community (EC)) that aimie

“establishing a common market and progressively rappnating the

economic policies of Member States, to promoteutiinout the Community
a harmonious development of economic activitiescaatinuous and
balanced expansion, an increase in stability, anetgrated raising of the
standard of living and closer relations between 8tates belonging to it”
(Art. 2 Treaty of Rome).

This shows that already in 1957 the basis for #taldishment of a single European
market was laid. With the growth of the communggyeral further agreements, treaties
and conventions made the European Union — an idgtanfentioned in the f4century

— slowly became true. Especially the ‘White Papom June 14, 1985 about
completing the Internal Market (COM(85) 310 finaljd the ‘Single European Act’
from February, 28, 1986 forced the harmonizatiorcess, the abolishment of internal

barriers and the stepwise installation of a commanket until December 31, 1992.

Finally, on February 7, 1992, the European Uhiaas established through the Treaty

of Maastricht (Treaty on European Union, p.4), vahimain objectives were the

% Other important supporters of a unified Europe evBonald W.G. Mackay, Ernesto Rossi, Luigi
Einaudi, Altiero Spinelli (Schafer, 2001, p.48ffKonrad Adenauer, Joseph Bech, Johan Willem
Beyen, Alcide De Gasperi, Walter Hallstein, Siccarigholt, Jean Monnet, Robert Schuman, Paul-
Henri Spaak (EU, 2012c).
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“accomplishment of the internal market [...] [and tlestablishment of] [...] an
economic and monetary union including [...] a singlel stable currency” (Treaty on
European Union, p.1). After dropping the borderd®93 and giving the opportunity of
free trade (Suder, 2007, p.1ff.) the rest of th&wg was shaped by the enhancement of
the single market, the Schengen agreement (199b)tten introduction of the Euro
(1999) (EU, 2012d). In the new century the focaints of politics were democracy,
limited global warming, freedom, security (EU, 2@)2Since 2007, there are 27
countries participating in the EU (Suder, 2007ffp.1

From the mid-eighteenth century onwards the idea cbmmon European area aimed
not only at peace and stability anymore but alsocommon economic growth and

welfare. This development is especially importard superregional economic

transactions are strongly related to VAT. Howevtrmgde across frontiers had already
taken place for over hundreds of years. Therebydifierent states and cultures were
already able to adopt and exchange trade mecharasghsknowledge of economic

systems (Suder, 2007, p.1f.).

While the legal realization of the European Uniastéd until 1957, the trading focus
shifted already hundred years earlier towards harred trade and profitable economic
relations. Especially, the industrialization wasesgtial for further growth, increased
trade and economic coalescence (Suder, 2007,.g=1riglly, the signature of the coal
and steel treaty in 1951 by the (later) foundershef EEC in order to manage their
heavy industries collectively (EU, 2012f) was arportant step towards harmonized
European trade.

The vision of a single European market where ndotas borders and quantitative
limitations should restrict the trade of servicesl assets (Kempf, 1968, p.9) while a
harmonized development of the economic life shtweld@onveyed (Kurzenberger, 2008,

p.3) boosted the development in terms of tradeJ@y 1, 1967 customs duties were

“The name “European Union” officially replaced “Epean Community” (Treaty on European Union,
p.1).
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removed (EU, 2012g), which did not work out dirgctdue to differences in the
Member States’ regulations. The program of the ISikgiropean Act of 1986 aimed at
sorting these problems out (EU, 2012h). Furthermamel972 the exchange rate
mechanism (ERM) was invented in order to maintaimnetary stability. Moreover,
agricultural policy and job creation as well asesearch and development program
should foster the exchange of goods and knowledge 2012i).

With the opening of the borders in 1993 the regoitat about the future single currency,
the foreign policies and the focus on close codpmragained importance for the

economy. However, not only sustainable developrbemtalso closer cooperation are
intended to help the EU to overcome the finanaigisthat stared in autumn 2008 (EU,
2012e). The fail of the currency may also denogeweakening of the trade or even the

fail of further achievements of the European Union.

2.2 VAT harmonization in the European Union

VAT, in contrast to trade, became steadily presetihe European economic world not
before the 2B century as it was subject to several recessiodsravivals over the
centuries (see Appendix 4). This indicates thatudisions and changes in the European
VAT landscape are not a problem of the presentirgk hint for a constant and equal
superregional VAT treatment and therefore an indicdor the importance of
superregional trade within Europe was the abolistinoé excises in Bremen in 1884

due to inconsistent treatment of locals and foreigriSenate Bremen, 1886, p.260).

After VAT had become a constant factor in the bessnworld of several European
countries past the First World War (see Appendixti® signature of the contract
founding the European Economic Union (EEC) in 1856@ at the same time the legal
basis for a harmonized European VAT system (Kureegdy, 2008, p.3; Kempf, 1968,
p.9). The legal aspect is based on the fact thatctmtractual Community law is the
primary source of law in the autonomous Europegallsystem (Lenz & Erhard, 1994,
p.55; Fischer & Kdck, 1995, p.315). Thus, the défg treaties are the constitution of
the EEC (and its successors) (Opinion of the Colut4 December 1991, para.21) that
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build the highest level of the common legal hielngrof norms (Lenz & Erhardt, 1994,
p.55f.).

Beside the legal basis, the treaties also showetlaéonship of the VAT harmonization
to the general harmonization efforts. Only if bathn be fulfilled, the general task
established by Treaty of Rome — to establish a commarket (Art. 2 Treaty of Rome)

- can be achieved. Thus, activities with effect \OAT were established within the
general harmonization activities as e.g. “the elamion, as between Member States, of
customs duties” (Art. 3 Treaty of Rome; see Apperai

Furthermore, the ‘tax provisions’ (Treaty of Roni®57, p.35) can be interpreted as
orders to harmonize VAT in the interest of the CamnnMarket. Thereby the important
combination of the nondiscrimination rules (Artl85 — 98) and the harmonization
rule (Article 99) is seen a®ciprocal completing instruments to achieve theaief a
singlemarket (Waldhoff, 2007, para.5ff.; van der GroebeMick, 1995, § 24, para.4;
Vol3, 2009, Art. 93, para.l).

Therefore, the establishment of a unified VAT laage with a harmonized VAT
system is not only a result of the harmonizatiarcpss. At the same time it is a premise
for the EU’s aim of establishing a Single Europeaarket (Tait, 1988, p.48). This
‘internal market’ leads eventually to the coaleseenf Europe (Pieper, 1995, 81 Rn.
32). In other words, diverse VAT systems or disanation of VAT (Stumpf, 2009,
para.2) would “distort conditions of competitionlinder the free movement of goods
and services within the common market” (First CouDaective, p.1301). This in turn

would hinder the achievement of the main objectbfethe Treaty of Rome — “a
common market within which there is healthy contpetiand whose characteristics are
similar to those of a domestic market” (First Caularective, p.1301). Therefore, it

was required from 1957 onwards to establish econaonditions and tax structures
that were approximately the same in the whole eaon@rea in order to realize the

internal market (Ludemann, 1992 p.1606).
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This relationship presented above is illustrateguifé 1 below. It depicts that the Treaty
of Rome led to harmonization efforts in general anthe area of VAT in particular.
Both are interrelated and need to be fulfilled ey to achieve the main aim of the
Treaty of Rome, the establishment of a Single EemopMarket. The finalization of all
premises and therefore the common European masads!| eventually to the

coalescence of Europe.

Foundation of EU
TASK (Treaty of Rome etc.) TASK
I VN
v | i v
General harmonization efforts ' objective . Harmonization of VAT
Approximating economic interrelated Unified VAT landscape with a
conditions and policies i i harmonized VAT system

PREMIS | Single European | PpREMIS
Market

Main

aim

Coalescence of Europe

Figure 1 Interdependencies of the general and theAT harmonization efforts

Thus, after having an understanding of the legdl ganeral relationship of the EU and
VAT harmonization, the following sections will fosumore closely on the VAT
harmonization since 1957. Therefore, the firstisactlescribes the initial initiatives
until 1993 that focused on a harmonized tax ared.Xp Accordingly, the second
section (2.2.2) will focus on the changes of theT\@ystem in terms of inner-European
trade after the abolishment of the internal borders993 as the treatment of VAT was

even more important in the context of a common penmarket.
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2.2.1 Initial harmonization developments

The actual VAT harmonization process started mainlythe 1960s (Zerres, 1978,
p.49ff.’. Highly important were the Council Directives dretlegal harmonization of
legislation of Member States concerning turnovgesaissued by the EU. In the context
of the autonomous European legal system, thesetidige belong to the secondary
source of law that is, on the one hand, based emrdhtractual Community law (Lenz
& Erhard, 1994, p.55) and, on the other hand, peeteal to the national law of the
Member States (ECJ v. 05.02.1963, C-26/62 ‘Algehemé1ff.; ECJ v. 15.07.1964,
C-6/64 ‘Flaminio‘, p.599 f.). Therefore, the Memb8tates needed to amend their
national laws in line with the directives (Spetzl&#993, p.554; Tumpel, 1997, p.21).

Adjustments were necessary as the regulations oh iMAhe EEC were not consistent
with the requirements necessary to ensure healbhypetition and free trade (First
Council Directive, p.1301). Even though, all congtion taxes were subject to these
regulations, the alignment of VAT in the Communiitpk center stage in all Council
Directives (Sikorski, 1998, p.21) due to its congidy high tax revenue (Luidemann,
1992, p.1606).

There were mainly three Council Directives gavetimitsion to the harmonization
efforts on VAT in the young EEC On April 11, 1967 the ‘first and second council
directive on the harmonization of legislation of mdlger States concerning turnover
taxes’ were issued and committed all Member Stateslopt harmonized VAT rules to
their national laws until January 1, 1970 (Art. JLRrst Council Directive). This time
slot for adoption was enlarged until January 1,218ie to implementation problems by

some countries (Third Council Directive).

After the adoption of the harmonized VAT rules thdorcement of the Sixth Council
Directive on May 17, 1977 was the next major stepards a unified VAT landscape as

it aimed at a uniform assessment basis of all cmmtinvolved (Sixth Council

® Preliminary work was done by the Tinbergen-Repibre, Spaak-Report, the Neumark-Report and the
ABC- Report (see Tumpel, 1997, p.113ff.; Behred@93, p.21).
® For a list of all Council Directives before theasishment of the Single Market see Appendix 6).
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Directive, p.1). However, the scope of regulatidics not change significantly from the
Second Directive, only the density of rules inceshgTumpel, 1997, p.120f.),
especially due to specifications concerning mattérgact, levy of VAT and general
definitions (e.g. taxable person (Art. 4 Sixth CalDirective) or taxable turnover (Art.

5 ibid.)). This Sixth Council Directive can be seenthe most important one as, on the
one hand, it was the first real law with detailedulations (Theile, 1995, p.45) and on
the other hand, it was valid with several amendsehinost 30 years — until it was
repealed by VAT Directive on January 1, 2007 (A3 VAT Directive).

Besides these three Directives, the Eighth Coubicéctive of December 6, 1979 was
also important in terms of harmonization as it tated the VAT refund of taxable
persons not established inland but in another MerSkete. The Directive aimed at the
same treatment of entrepreneurs, independent otdbatry of establishment in the
ancestors of the EU, as well as the avoidance efi¢dtion of trade and distortion of
competition” (Eighth Council Directive, p.11). Akithe Thirteenth Council Directive
(p.40 ff.) of November, 17, 1986 focused on the VAFund procedure for taxable
persons not belonging to the EEC.

The aims of the Council Directives presented ingaegraphs above already indicated
the EU’s successive harmonization procedure. Tthesmain (long-term) aim of the
VAT harmonization process — the abolishment of‘thgposition of tax on importation
and the remission of tax on exportation in tradevben Member States” (Art. 4 (1)
First Council Directive) — was approached by asiee reduction and abolishment of
differences in national modalities concerning tipplizgation of VAT (First Councll
Directive, p.1303) so that a common VAT system ddinally be implemented in the
national tax structures. This successive adoptias unportant because the new tax
structures were expected to lead to both practeal political difficulties on the
national level. Therefore, the time frame and #ehhical transformation were rather
undefined in the beginning (ibid., p.1302).
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Also, the final harmonization of VAT rates and ex#ions was a goal that should
rather come along with the development of the VA3tam in order to ensure neutrality
of competition (First Council Directive, p.1302.fJhis goal was set already at the
beginning of the harmonization process becauseiiportant in an internal market that
“[w]ithin each country similar goods [should] bethie same tax burden, whatever the
length of the production and distribution chaindathat in international trade the
amount of the tax burden borne by goods is knowthaban exact equalization of that
amount may be ensured” (First Council Directivd,302; for further information on the

concept of neutrality of competition, segelLE (1995)).

Concerning the concrete changes of the VAT strastihat came along with the
harmonization process, the Member States had ttemgnt the following regulations
to their national VAT structures (Art. 1 (2) FilSbuncil Directive) in order to install a
simple and neutratommon VAT system (ibid., p.1301ff.). The widesmgteamulative
multi-stage tax systems — five of the six Membeat& at that time used an all-
phase/multiphase-gross-tax system (Behrendt, 1293), e.g. the cascade turnover tax
in Belgium and Germany (Keen & Smith, 1996, p.380)eeded to be replaced (First
Council Directive, p.1301) by aet-tax system with input VAT deduction That
means that the levy of VAT was to be proportiomathe price of the good or service
and should take place only once, independent ohtimeber of transactions prior to the
stage at which VAT was charged. Though, the scédp&Ad should cover all stages of
production and distribution, including the retadde stage. Furthermore, the deduction
of input VAT which had influenced the different tosomponents was the sole
compensation measure allowed (Art. 1, Art. 2 F&¢suncil Directive; Second Council
Directive, p.1304; Volkel, 2009, p.1). In that waply the value added to a good or

service was taxed.

Compared to the former systems, the reconstruatioproduction and distribution
stages as well as the reconstruction of pricesaienals and further components used
for the goods or services was not necessary anyr8orehe calculation of VAT as well

as the refund of input VAT was more accurate, dafigan case of a high number of
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intermediary transactions (Keen & Smith, 1996, p)38he Second Council Directive
(p.1303) gave more detailed information about “steicture and the procedure for
applying the common system of value added tax”.sThieans that information
concerning taxability, taxable matters of fact,idigibns and assessment basis were
provided by this directive (Art. 1 — 8). Howevegneamon agreements on the numbers
and rates of VAT as well as the taxation of cersenvices, independent professions,

small businesses and the agricultural sector wetreancretized (Theile, 1995, p.43).

A significant change came along with the Sixth Golumirective as a common
assessment basis was introduced. It would, fiesigl to the same result in all Member
States after applying a common tax rate (Sixth Cbubirective, p.2), second,
eliminate external fiscal effects and, third, redbb Community’s long-term aim of
having a basis for financing the Community by udimg levies on VAT of all countries
(Sixth Council Directive, p.1; 70/243/EGKS, p. Keen et al., 1996, p.381). However,
putting the aim of financing forward was criticizéodm several authors (Wachweger,
1974, p.115; Wachweger, 1977, p.7; Sarrazin, 197281), also because the VAT-
exemptions were not harmonized in such a way that Member States would

contribute to the same amount to the common holg¢hbeile, 1995, p.46).

2.2.2 The European Single Market

The VAT system revision of 1993 was apparently ssagy because the abolishment of
the internal tax border controls led to the absari@formerly essential element for the
taxation of imports and exports between MembereStatumpel, 1997, p.21; Chapter
3.1.2). Thereby, the new regulation should not ordglize the functioning of the
internal market but should also be based on the \&3tem valid until that time
(Tumpel, 1997, p.21). Therefore, entrepreneurs thdpat the harmonization process
would be finished with the amendments of the VABteyn concerning the Single
Market.

However, in Council directive 91/680/EEC (p.1f.wias reasoned that certain premises

were not fulfilled so that a transitional arrangemeas introduced. As these premises
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should be fulfilled within four years, the traneinal regulation was intended to be
replaced until January 1, 1997 or automaticallybéoextended in case no definitive
system was found at that time (Art. 28 | Coundcikdtive 91/680/EEC). As this system
is still in charge in 2012 (Art. 402 VAT Directivend is not seen to be replaced in the
near future (IDW, 1997, p.V; Scheffler, 2012, p.#@9can be seen that until now the
premises are still not fulfilled and no definitieystem could be agreed on by the
Member States (even though there have been apm®aely. COM(96) 328 final; see

also for several approaches Laubert, 2009, p.)11ff.

The transitional arrangement concerning the VATtesysthat was introduced with the
establishment of the Single European Market willfbaused on in the next two sub-
sections. Sub-Section 2.2.2.1 aims at explainingtwmajor VAT changes occurred in
terms of intra-Community trade with the establishingf the Single Market while Sub-
Section 2.2.2.2 describes what the transitionatazttar of the new system means in this

context.

2.2.2.1 Important changes concerning cross-border trade

Even though a final VAT harmonization had not bemshieved, the changes of
regulations for VAT taxation of European cross-tesritade were adjusted (IDW, 1997,
p.V; Tumpel, 1997, p.187). On the business levee tmain change was the
implementation of a third way of trade: the intrar@munity transactions that now exist
next to inland trade and trade with third-countrfféddmann, 1996, p.220ff.; Council
Directive 91/680/EEC, p.2). This means, that ond & differentiate from 1993

onwards between delivery of goods and services nd fom countries of the

Community as well as to and from third-countriesir(ipel, 1997, p.22). The terms
‘export’ and ‘import’ did no longer apply to deliies within the internal market. They
were replaced by the notions ‘intra-Community syppand ‘intra-Community

acquisition’ (Special report No 9/98, 1.5).

Furthermore, “the imposition of tax on importati@amd the remission of tax on

exportation in trade between Member States” (Fd@tincil Directive, p.1301) — which
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still apply to ‘third country’ exports and imporfumpel, 1997, p.23) — were replaced
by the transitional arrangement so that a major, @lready mentioned in the First
Council Directive, could be achieved. Even though imposition and remission of
customs duties on imports and exports are not coabfmto the VAT levy of the
respective intra-Community transactions (ECJ v.022007, C-409/04, ‘Teleos’,
para.56), similar VAT levy treatments were estdids Thus, supplies from one EU
Member State to another one are under certain ttonsli(see Section 3.1.2) VAT-
exempt in the country of departure — with the allaee for input VAT deduction,
which is normally only allowed for zero-rated tumeos (Keen & Smith, 1996, p.379;
Keen & Smith, 2007, p.4). Acquisitions from anotihember State are to be taxed in
state of consumption (Special report No 9/98, &)5.Keen & Smith, 1996, p.382).
Besides this significant change, it has to be meeti that the aim of harmonizing the
VAT rates — mentioned in the First Council Direeti(p.1302) — was despite efforts in
2003 (COM(2003) 397final) — still not achieved by tchanges in 1993.

2.2.2.2 The meaning of the transitional arrangement

The implementation of a transitional arrangemerg twa be differentiated from the
implementation of transitional phases. The usagehef latter one was a common
procedure in the harmonization process to ensuee chrrect and successful
implementation of new regulations on the natioeakl. Especially at the beginning of
the VAT harmonization process, transitional phasesde it possible to take the
economic situation of the Member States into actafirthe implementation process
(Art. 1 (1) First Council Directive). For exampliéaly’s deadline for implementing the
VAT system to its national law in the 1970s wasanged by three Council Directives
(Third, Fourth and Fifth Council Directive). Theeptvise adoption of harmonization
regulations in coordination with this implementatiphases were necessary as they
would have major influence on the national tax dtites as well as on budgeting,

economy and social life (First Council Directivel02).

In contrast, the implementation of a transitiomahagement affects the level of the EU

as it commits the Community to (still) finalize tharmonization process. Thereby, the
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reason for the transitional state of the VAT systerthe inner-Communitarian trade as
Title XVla of the Sixth VAT Directive: “Transitiodaarrangements for the taxation
between Member States” (Council Directive 91/68@ZER.5) shows. That means that
even though the intra-Community trade was the reabject to changes in 1993, it was
also the one that hindered the establishment dha ¥AT system. Thus, the EU
Member States need to agree — decisions on the héimonization process need to be
unanimous (Art. 113 Treaty of Rome) — on final aesswto three questions that are
important in terms of international transactionissti-it has to be decided which tax rate
is put on the final burden, second, which jurisdictreceives the revenue and finally,
which jurisdiction collects the revenue (Messef94, p.665).

The answers to the questions above certainly deperiie aims of the Member States
concerning the VAT system. The first problem thearevmainly facing was the conflict
of VAT being a consumption tax which should therefbe taxed in the country of final
consumption and the wish for a single European etdhat allows the supply of goods
without any “borders” like in a real Single mark&hus, the taxation should be based
on the country where the goods were produced (W&rRose, 2011, p.24). Facing
these two conflicting options — the ‘destinationnpiple’ and the ‘origin principle’
(Keen & Smith, 1996, p.379; Keen & Smith, 2007,)p-4he initial idea of the Member
States intended on taxing supplies between the MerSkates based on the ‘origin
principle’ while the VAT revenues were supposed e distributed based on

‘destination principle’ (Scheffler, 2012, p.409hi$ would have served both options.

Furthermore, a so-called intra-Community clearimgcpdure should have reassigned
the respective VAT revenues to the Member Statpsdi@l report No 9/98, 1.12) as the
‘exporting countries” would have had higher VAT revenues than undedtination
principles while the ‘importing countries’ wouldV¥ehad to refund the VAT paid in the
export country as input VAT (Herzig et al., 20111.84; Scheffler, 2012, p.409).

" In this context exporting (importing) countrieg aountries that supply goods to (get suppliesooilg
from) other member states of the European Uniohta{from) third-countries.
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Accordingly, this system would have required thensaVAT rates in all countries as
otherwise entrepreneurs would have chosen a cowitinyjlower tax rates as ‘exporting
country’ in order to exploit advantages in termshafher input VAT refund (Special
report No 9/98, 1.11). In that latter case the raity of a common VAT system would
not have been preserved and the fostering of thepettion in the internal market
(Volkel, 2009, p.1) as well as the same assesswfemtra-Community supplies and
domestic sales (Seigel, 2002, p.228; Urbach, 2014} ,is not possible.

In the end, the ministers of Finance decided ororapromise as first, the Member
States did not want to lose their fiscal sovergidg8cheffler, 2012, p.409), second, only
Germany insisted on using the origin principle @igret al., 2011, p.184) and third, the
Commission was neither able to agree on the corgigun of a cross-border input VAT
refund nor upon a common clearing procedure (Skeheff2012, p.184). This
compromise was a result of the Community’s wislatbieve by all means its aim of
establishing a Single Market without border corstr@rbach, 2011, p.4; Herzig et al.,
2011, p.184).

Thus, intra-Community supplies from entreprenearsritrepreneurs are to be taxed in
the country of consumption at the respective VATerand under the respective
conditions of that country (Council Directive 91BBEC, p.1; Special report No 9/98,
1.5.(a); Tumpel, 1997, p.187; Watrin & Rose, 201.24). With this regulation the tax
revenue is directly transferred to the State ddlfconsumption (ECJ v. 06.04.2006, C-
245/04, 'EMAG’, para.31) and distortion of competit through the different tax rates
in the different countries in the case of the arigrinciple is avoided (Watrin & Rose,
2011, p.118). Even though, only the supplies ofdgoto other Member States is
important for the further examination, it shouldrbentioned that in cases of supplies to
private persons, supplies of services and suppliears also the origin principle was
implemented in order to partly support the ideaadbingle Market (Watrin & Rose,
2011, p.118).
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Not only the aims of the Member States but alsar tikesh to keep their fiscal
sovereignty (Scheffler, 2012, p.409) was imporfanthe answers to Messere’s (1994,
p.665) questions. Therefore, the fact that aftear @b years of experience the Member
States were not able to establish a final VAT systan not only be interpreted as a
result ofdisagreements but also of mistrudbwever, it has to be kept in mind that the
harmonization is an adjustment of regulations antl a unification of regulations
(Mick, 1995, § 24, para.16). Therefore the chaleen§ a definitive VAT system is to
find a tolerable balance in preserving the maximiegree of autonomy for Member
States — in terms of VAT ratésollection and auditing of VAT — and ensuringttte
VAT structures and administrative procedures doimptede the Single Market (Keen
& Smith, 1996, p.376; Special report No 9/98, 1.4).

The EU states on its official web site that “VAT edo require a degree of EU
involvement [...] because it is fundamental to a propfunctioning single market and
fair competition across the EU” (EU, 2012a). THi®ws that it is not planned to give
the EU the full fiscal sovereignty. However, inntex of VAT collection and auditing it
seems reasonable for organization reasons to lkeveesponsibility in the different
countries but the harmonization of VAT rates as ohthe first aims mentioned in the
First Council Directive (p.1302) should be harmewizn order to fulfill another aim of

the EU, the preservation of the neutrality of th&TVsystem.

2.3 Intra-Community trade and the necessity of proofing documents

The harmonization measures undertaken at the bagirof the 1990s led to new
requirements concerning proofing documents (comagrthe concrete documents, see
section 3.1.3). As mentioned befotlke abolishment of the borders in 1993 led to the
absence of systematical controls (Special repor®/98, 1.6) concerning trade between
the Member States. In combination with the adoptednsitional arrangement

concerning the common VAT structure, new regulaion the context of intra-

® However, the transitional arrangement is not csiest with real national autonomy concerning tax
rates, as they have a minimum rate. Thereforgnthe assumed that the rates would be a lot losver a
the countries are able to co-operate because “ditimpdax reductions may lead to spontaneous rate
harmonization”. For further information see Keergé&ith, 1996, p.385.
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Community trade, e.g. VAT levy on intra-Communitggaisitions or VAT exemption
of intra-Community supplies, were necessary. Thews that the step towards
economic coalescence also came along with signifiealministration problems in
terms of VAT (Keen & Smith, 1996, p.382).

Furthermore, the possibilities of VAT fraud, evasi@and abuse increased significantly
with the opening of the borders (Special report }68, 1.6). Therefore, the new
administrative regulations should also partly foamsavoiding the abuse of the new
VAT system. To deepen this topic the following smt$ will focus more closely on the

need for proofing documents in case of the chang&d@ administration without the

help of border controls (Section 2.3.1) and in aaisthe VAT fraud possibilities eased
or even enforced by the falling of the barriers cffm 2.3.2). Furthermore, the

implications for the entrepreneur are shortly pnése in Section 2.3.3.

2.3.1 Change of the administration of VAT with the establishment of the
Single Market
Prior to the establishment of the common market,dbntrol of import and export was
in the hand of the customs authorities at the berd®&tumpf, 2009, para.22). There,
customs documents needed to be presented andrtipetnt customs officers had the
right to check if the content of the transport videntical to the information on the
customs documents (Aronowitz et al., 1996, p.lBfLase of no protest, the documents
were cleared and the supplier was able to prodftiieagoods were exported in order to
apply the VAT-exemption for exports with the rigtdt claim input VAT (Keen &
Smith, 1996, p.381). Additionally, the VAT on imp®mwas, in general, immediately
levied at the borders when goods were about tor entmountry (Urbach, 2011, p.6;
Aronowitz et al., 1996, p.15). Thereby, the desiomaprinciple was ensured, as the
same VAT rate was imposed on all imports, indepehdetheir origin (Keen & Smith,
1996, p.381).

With the abolishment of the borders at the begigrih1993, the border controls were

abolished as well, which led to the absence ofrenéoly essential element for the
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taxation of imports and exports between Member eStafTumpel, 1997, p.21).
Therefore also the VAT levy procedure needed tchenged. The difference in the
procedure prior and after 1993 is illustrated igufe 2 and Figure 3.

(due to zero-rate for exports)

VAT rate (country B): 20%

Country A L.........horder control . Country B
Supplier E VAT : Customer
performs export sale at 11:nposed on ! 48 [MU) sells to final customer at price
price of 40 [MU]  —EAUIMULJ import at g of 120 [MU]
VAT rate of (=100 [MU] + 20 [MU] VAT)
|; country B
VAT liability E VAT liability
VAT =0 [MU] E Example: 20 output sale

— 8 import VAT deduction

E Import VAT = 40 [MU] x 20%

i VAT revenue in !
I country A =0 [MU] :

i border

i =8 [MU]+12[MU] =20 [MU] !
| |
I R —
MU: monetary union

Figure 2 VAT levy procedure prior to 1993

The figures show that prior to 1993 the import VAdmounting to 8 [MU] in the
example in Figure 2 above) was directly leviedhat borders and later on deducted by
the customer in country B. From 1993 onwards theresponding VAT on IC
acquisitions (also amounting to 8 [MU], see Fig8reelow), is not levied at the border
control anymore but considered in the calculatibthe VAT liability and therefore in
the VAT return(s) of the customer in country B. Bvthough, the administrative
procedure changed, it is visible that the VAT rexewnf both countries is the same due
to a similar VAT treatment of exports and importshm the EU prior to 1993 and IC
supplies and acquisition after 1993 in terms oétix.
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Country A I Country B

Supplier | Customer

sells to final customer at price

| 40MU] > of 120 [MU]

performs export sales at

price of 40 [MU] 1

¥ i (=100 [MU] + 20 [MU] VAT)

. i1 VAT imposed |

I ¥ onIC |

. || acquisitionat

' AT rate of 1
e | | ! v ' VAT liability
V\:fT—H hgt;';/lltu] | 1 coumyB ] 20 [MUJ output sale
= I——o- o223 + 8 [MU] VAT on IC acquisition

(due to VAT-exemptionof | * iO [MU] x 20% — 8 [MU] deduction of former one
IC supplies) | =8 [MU] =20 [MU]

[ —
. ] . [
I VAT revenue in I VAT revenue in country B i
I country A=0[MU] - porder | =20 [MU] i
P U R P PP =

MU: monetary union

Figure 3 VAT levy procedure after 1993

This means that the changes coming along with plemiog of the borders affected not
only the economic substance but also “the admatistn of VAT in the EU” (Keen &
Smith, 1996, p.382). As no longer documents andlch&om the border controls were
available new procedures had to be implemented rideroto collect VAT from
entrepreneurs conducting intra-Community acquisgiand to give entrepreneurs the
possibility to VAT-exempt intra-Community supplieB addition the computerized
VAT information exchange system (VIES) was introgdicin order to exchange
information on the value of international tradecawiatically. In that way VAT losses
should be avoided (Special report No 9/98, 1.5@9M(2004) 260 final, p.5).

With the abolishment of the borders, the paymenVAT was postponed to the time
when the VAT declaration was filed in order to emesthe VAT collection of intra-
Community acquisitions (Special report No 9/98)1Tdhe problem of VAT-exempting
intra-Community supplies was solved by committing entrepreneurs to collect and
present documentary evidences to the fiscal adig®rin order to proof the intra-

Community supply (Philipp & Rith, 2008: para.118)rthermore, they were obliged to
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obtain and report the VAT identification number (VAD number) of the customers
(Keen & Smith. 1996, p.382).

Remarkable is that with this new procedure thessssent of VAT is highly dependent
on the proofs and statements the taxable persamsingECJ v. 27.09.2007, C-409/04,
‘Teleos’, para.44). However, without border corgrdl is otherwise hard to proof that
the objective criteria of an intra-Community suppég. the physical movement of
goods between Member States, are met. These ofgjexiteria, in turn, are essential
for the classification of a supply as intra-Comntyrsupply. For example, the sole
intention to accomplish a supply from one Membeaat&to another is not sufficient
(ibid., para.39f.) as it would imply that the fiscauthorities would be obliged to
investigate on the intention of the suppliers. Tgiguhis is not only inconsistent with
the common VAT system that aims at ensuring legalamty (ECJ v. 06.04.1995, C-

4/94 ‘BLP Group’, para.24), it would also pose aljem almost impossible to solve.

Therefore, it was decided that documentary evidgmesented by an entrepreneur in
case of a VAT audit should proof that the objectivigeria to classify a supply as intra-
Community supply are indeed met and eventually, MA&-exemption of this supply
could be granted. Though, a uniform design of dentary evidences has not evolved
in the context of adapting the VAT Directive bukethespective arrangements were
delegated to the Member States (Art. 28c (A) (a)r@d Directive 91/680/EEC).

2.3.2 VAT fraud

The abolishment of the borders did not only lead neaw VAT administration
procedures, it also increased the possibilitie/Af fraud (Special report No 9/98,
1.6). Before the opening of the borders, the fraskl was seen as relatively low (Keen
& Smith, 1996, p.386; Urbach, 2011, p.6) becausdrots took place systematically
(Special report No 9/98, 1.6). However, fraudul&ainsactions were not as strictly
inhibited as one could assume by the presentedeg@uoe in the section above. The
possibility of checking the goods at the borderd tre requirement of cleared customs

documents were in reality rather psychological tpagsical controls. The controls of
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the freight took place irregularly while the cledrdocuments were only used as a
routine requirement in order to establish a suppartinvestigation and enforcement
(Aronowitz et al., 1996, p.15f.; Keen & Smith, 1996381).

After 1993, these psychological controls were abaed and mainly three kinds of

VAT fraud, beside the general threats as underrtegsales or invoice mills (Keen &

Smith, 2007, p.7ff.; Deliman et al., 2011) wereed&td by the EU in the context of
intra-Community trade. First, goods are claimednas-Community supplies (in order

to VAT-exempt the supply), while, in reality, theagls are sold in the country of origin
and the VAT on final customer is evaded (SpecipbreNo 9/98, 1.7.(a)). The absence
of crossing documents eased this way of evadingtix compared to the time before
the Single Market.

Second, an entrepreneur does not declare VAT od-lDbmmunity acquisitions and

sells the goods on hidden chains of distributioroider to evade VAT on the final

customer. This is a possibility of VAT fraud enabley the opening of the borders and
the changed VAT levy procedure. It also led to famsibility of abuse concerning the
VAT refund right on acquisitions (Special report R®8, 1.7.(b); von Bogdandy &

Arndt, 2000, 3).

Also, the third possibility of VAT fraud, the soited ‘missing trader fraud’, ‘missing
trader intra-Community (MTIC)’ or ‘carousel fraud§ a way to evade VAT that was
also eased by the establishment of the common markereby the possibility of VAT
fraud described under the second point is usetiéncontext of circulating chains of
sales. Figure 4 below presents an example forausal fraud. Thereby, B, the ‘missing
trade’, buys goods from a seller A establishednotlaer Member State (country A).
Then he resells the goods domestically (in couB)ryo C including VAT but vanishes
after that transaction. That means that B doescantiuct the amount of VAT to the
fiscal authorities that C paid him. Thereby, C las buffer does not necessarily need to

be involved in the fraud but is likely to be suspics of the fraud.
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However, he resells the goods to the broker D aed the right for VAT refund. D, in
turn, sells the goods as VAT-exempt intra-Commusitgply back to A and claims the
input VAT paid to C. This procedure is known asoceel fraud as the round from A
back to A can go for several times. The governnesgs every time (every round) the
amount of VAT that B evaded (see number 3) in tbe)bEspecially, the higher the
number of buffers and the more countries involveel better the chance to cover the
tracks of trading in order to make the investigagionore difficult (COM(2004) 260
final, p.6f.; Ainsworth, 2006, p.444; Keen & SmiQ07, p.14ff.; Fedeli, 2011).

‘Missing trader’
' B —> Output Sale
All prices in
monetary union

38+19-19

=38
VAT fraud: 0
Vi
. ‘Buffer’
I fiscal 57-38 net price: 300
I =19
A I authorities < VAT =19
(final
customer)

VAT revenue of fiscal authorities in
country B:

1) ICA and sale to final customer
38 (B) + 19 (C) = 57
. 2) ICA and ICS
I ‘Broker’ 38 (B) +19(C)-57 (D) =0
3) Carousel fraud
Country A . Country B 0 (B) +19 (C)—57 (D) = - 38 (amount
border VAT rate, e.g. 19 % not conducted from B)

Figure 4 Missing trader fraud (adapted from Keen & Smith, 2007, p.13)

The increased possibility of abuse and the even ereated ways of vulnerability for
the governments (Keen & Smith, 2007, p.3) are ardise of the VAT system after

30



1993 (Keen & Smith, 1996, p.386). Especially tracfional payment of VAT makes it
normally less vulnerable to fraud and evasion (K&e8mith, 2007, p.3; Ainsworth,
2006, p.445). However, zero-rating and VAT-exemptiof the supplies to other
Member States (Keen & Smith, 1996, p.386) as wetha deferral of VAT payment in
the context of intra-Community acquisitions enfar¢be possibility of VAT fraud and
weakened the VAT chain at a special spot, the faexter of two tax authorities
(Ainsworth, 2006, p.444).

This shows that the idea of VAT being self-enfogcor even self-correcting (Keen &
Smith, 2007, p.6) is inaccurate and that therefoethods are required to avoid such
abuse. Would VAT be self-enforcing, the entrepresemould have the incentive to
ensure the payment of VAT by their sellers as plaggment would allow them to refund
the respective input VAT themselves. However, gméeeurs acquiring goods can only
ensure the correct issue of the invoice but ndt their sellers pay the VAT to the tax
authorities. The same applies to the theoreticad ithat VAT is self-correcting in the
way that VAT not paid for one supply will be recoseé at the next stage as there is no
credit to offset against (ibid., p.6f.). This cahbe achieved because the tax authorities
are obliged to permit the input VAT claim evenhitVAT obligation to pay VAT is

ignored by the seller.

Besides the efforts of the EU to stop or impedeetigaments in the area of fraudulent
transactions, the documentary evidence requiregrfmrfing the objective criteria of an
intra-Community supply, do at the same time prdait the first VAT fraud presented
above was not performed. Therefore it is alwaysaathgeous if the evidences contain
(further) information proofing that the entreprenéid not participate in illegal abuse
of the VAT system (ECJ v. 27.09.2007, C-409/04,l¢be’, para.65). This may deter
dishonest entrepreneurs of conducting VAT fraudweler, the high demanding
evidence cannot ensure the declaration of VAT drai@ommunity acquisitions or
hinder carousel fraud but they can at least imgmedtended supplies in carousel frauds.

This shows that documentary evidences are not medgssary in order to proof intra-
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Community supplies but can at the same time be tseproof the honesty of an
entrepreneur in the context of the first mentiowéd fraud.

2.3.3 Implications for the entrepreneur

In an economic view, intra-Community supply andanr€ommunity acquisitions are

the same economic process although they are cathectifferent rights and duties for

the participants and the fiscal authorities (ECJ2¥.09.2007, C-409/04, ‘Teleos’,

para.23). The reason is the clear differentiatibtihe different fiscal sovereignties (ECJ
v. 06.04.2006, C-245/04, ‘EMAG’, para.30,40). THere it is obvious that any intra-

Community acquisition that is taxed in the coundfydestination has as corollary a
VAT-exempt intra-Community supply in the country départure (ibid., para.28).

Eventually, double taxation and the violation oé AT system’s basic principle of

fiscal neutrality can be avoided (ECJ v. 27.09.200-409/04, ‘Teleos’, para.25). For

the entrepreneur this means that he has to takeofdhe corresponding part that he is

involved in.

The fact that cross-border trade and its harmaoizadre important issues in the EU
was already visible in the First Council Directifleaubert, 2009, p.23). However, the
enforcement of integrity undid the benefits thatevachieved by abolishing the frontier
formalities so that the EU decided on a trade-effid@en compliance costs and intra-
Community trade (Keen & Smith, 1996, p.387). Inestlvords, the formerly monetary
burden for the entrepreneur due to the paymenmpbit VAT directly at the border
that was not refunded until the entrepreneur handelis forthcoming preliminary
VAT return was abandoned with the abolishment eflibrder controls in 1993 (Bertl
& Eberhatinger in Tumpel, 1997, p.24). At the satime new costs in terms of

document collection appeared.

Therefore an equal treatment of inland and intraa@ainity trade is still not possible.
Especially concerning the collection of documettts, interaction of entrepreneurs and
tax authorities increased. Without the border adsatthe responsibility of the national
tax authorities changed in that way that they lmdantrol the levy of VAT of both
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domestic and intra-Community trade. This did ndyd®ad to an increased exchange of
information between Member States (COM(2004) 26@lfi p.5 f.; Urbach, 2011,
p.11ff.) but also between entrepreneurs and taxoaities.

It can even be said that they depend on each ofhernational authorities rely on the
evidences provided by entrepreneurs in order téopartheir task to inspect if goods
subject to intra-Community supplies really left tbeuntry (Philipp & Rith, 2008,
para.118). The entrepreneurs in turn, need to actoled present the proofs (ECJ v.
27.09.2007, C-184/05, ‘Twoh’, para.27) based ondbeditions set up by the fiscal
authorities. Thus, the assessment of VAT is higldgendent on proofs and statements
the taxable persons hand in (ECJ v. 27.09.200709104, ‘Teleos’, para.44). For the
European entrepreneurs this change of the propfingess did put an additional burden
on them due to the responsibility and the high nemadd documents (see Section 3.2.1)

compared to time prior to 1993.

2.4 Summary

The examination in this chapter aimed at giving auerview of the position and
importance of VAT and its harmonization processhiea European Business landscape
that also seeks for convergence. Therefore, thedrarzation efforts in terms of VAT
prior and after the establishment of the commonopean Market were depicted. In
addition, the matters of fact of intra-Communitypply and acquisition as well as the
along-coming problems in terms of higher admintgira efforts and increase VAT
fraud possibilities were presented. They influetiee cross-border trade in the EU so
that the change of the business landscape andaihg-eoming adjustment of the VAT
regulations concerning intra-Community trade in 3@#¥so impacted the entrepreneur
doing cross-border business. In this context, taerburden of the entrepreneur is to
collect evidence that he indeed conducted an @tmaxmunity supply. As every
Member State has the right to establish its ownditmms and evidences (as the
following Chapter 3 illustrates), the efforts amukts that an entrepreneur has to invest
are significant, especially when he is active inesal Member States from which he

executes intra-Community supplies.

33



Therefore, it can be assumed that a unificationegliirements (research questions 1)
would be easier for entrepreneurs as they haveased efforts and costs due to the fact
that they have to adjust their business and intgpnacedures to the collection of
documents in every Member State they are activeveier, from a national point of
view this harmonization or unification of documamntavidence is not to be supported
as the national, fiscal sovereignty would be undeech This would be problematic as
this request for fiscal autonomy was already aaedsr not establishing a final VAT
system. Concerning the research questions, it ispoesible to give any concrete

answers to the three sub-questions
(1a) What are the differences in the national doentary evidences?

(1b) In how far do the national requirements flulfiie EU’s premises and

the requirements of entrepreneurs? and

(1c) Is there a ‘best solution’ to the task of édikhing national

requirements?.

Summing up, it can be said that the harmonizati@mtess of the EU and of VAT is
already very advanced but that there are still mévussues that need to be finalized.
However, to say that basically only the tax ratel differ (Seigel, 2002, p.228) is
slightly narrow and superficial.
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3 Documentary evidence in the European Union

Documentary evidences that are necessary to provara-Community supply in order
to get a VAT-exemption and avoid VAT fraud are doeic in the European VAT
legislation that is not harmonized among the Mentitates. Thus, it can be assumed
that the European requirements are implementediffareht ways to the national
regulations. This in turn leads to additional efofor European entrepreneurs when

doing IC supplies from more than one Member State.

Before the actual differences are analyzed (se@t€h8) the intention of this chapter is

to examine the theoretical implications of docuragnevidence from two perspectives.
First (Sub-Chapter 3.1), the requirements on docdang evidences based on the
European legislation and the decisions by the E@Jb& focused on. Then, Sub-

Chapter 3.2 presents the influences documentargerges have in general on an
entrepreneur’s business and the along coming desrfamdhas on the design. Based on
these examinations the third sub-chapter (3.3)entesa catalogue of criteria that
documentary evidence should fulfill in order toveerboth the European and the
entrepreneurs’ requirements in the analysis in @dp The last Sub-Chapter 3.4 sums
up the findings of this chapter.

3.1 Demands of the EU on documentary evidence

Documentary evidences have their legal basis in Eoeopean VAT Directive.
Therefore, the directives in combination with thexidions of the ECJ are indications
for the design of documentary evidence. Thoughretie still a lot of insecurity from
the tax authorities and further clarifications arissing (Philip & Ruth, 2008, para.120;
Hoink & Krebs, 2011, p.9). This indicates that thesign is not as simple as one can
assume. Therefore, first an examination of the tdonumentary evidence’ in a general
as well as in a tax (law) context is accomplishredrder to understand the term and its
meanings (Section 3.1.1). Thereafter, the thealetiequirements on documentary
evidence in the context of intra-Community supplg assessed (Section 3.1.2) before

potentially important evidence for proofing intra@munity supplies are collected
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(Section 3.1.3). Finally (Section 3.1.4), furthegal requirements that need to be
observed in this context are shortly presented.

3.1.1 General understanding of documentary evidence

While most of the authors of literature concerningga-Community supply, do not
guestion the meaning of documentary evidence [ghtingale, 2002, p.536; Keen &
Smith, 2007, p.13; Buchan, 2009, p.130; James, ,20@9), it is essential in order to
analyze the differences in the form required byNfember States. Hence, when having
a closer look at the wording of ‘documentary evikEnit could be assume that this
kind of evidence is either presented in form ofwduents or is based on documentation
or both.

This is confirmed by the definitions in differenteas in literature. In the area of
research, Bell (2010, p.125) sees documentary ee&as a general term describing
proofs that do not necessarily have to be prinbedl,are most of the time. In terms of
law, evidences are in general divided in writteci@@mentary) and unwritten (oral)
evidence (Daniell, 1846, p.250) whereby “[d]Jocunaentevidence usually consists of a
document or a copy of a document, produced foracpn by the court” (Keane, 2008,
p.10ff.) capable of making a truthful statement zZdr, 2012, p.226). Also in the
general area of tax, documents as receipts arersiodd as the main form of
documentary evidence in order to support the recomhcerning e.g. expenses (IRS,
2012, p.186). In the context of tax fraud, there fur main evidences — testimonial,
documentary, physical and personal evidence. Thaurdentary ones are mostly
composed up of electronic and non-computer basedemse. This means that
documented evidence as excerpts from the accoutig documents in forms of

checks and confirmation letters are important (&t et al., 2008, p.237).

Concluding it can be said that in most areas thdeaces described by the term
‘documentary evidence’ can be understood as doctar@ncopies of documents that
exist in written or printed form and whose conteaisn at supporting or proofing

certain circumstances by providing truthful statateeAs the documentary evidences
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used to proof IC supplies aim also at avoiding Vi#dud, the last interpretation from
the paragraph above is the most important one is tontext. Therefore, the
interpretation of the term includes not only evidemn form of documents but also in

form of excerpts from documentation.

3.1.2 Documentary evidence in the context of intra-Community trade

Article 138 (1) of the VAT Directive states thatetHC supply is VAT-exempt.
However, the article does not provide any inforomtion the presentation of
documentary evidence. Also, Article 131 VAT Direetithat legitimates the national
tax authorities to establish requirements for tkecation of VAT exemption does not
mention the presentation of documentary eviden@nch, it is necessary to examine
the concrete interface of documentary evidencesidnag-Community trade (see Sub-
Section 3.1.2.1). Only with this understandingsifppssible to follow the investigation
on the requirements mentioned in Article 131 VATdgtive (see Sub-Section 3.1.2.2).

3.1.2.1 Interface of VAT-exempt IC supplies and documentary evidences

Looking at the VAT Directive, the legal basis oétBuropean VAT system, Article 131
regulates the execution of all tax exemptions dretefore also the one concerning
intra-Community supply (Art. 131 in conjunction WitArt. 138 VAT Directive).
However, no relevant information on the execution tbe requirements on the
exemption can be found in this or any other provi{(ECJ v. 27.09.2007, C-146/05,
‘Collée’, para.24) Philipp & Riith, 2008: para.118). Instead, thectetdetermines that
the different Member States have to assess — indepé of other regulations — certain

‘conditions’ to ensure the execution of tax exempifArt. 131 VAT Directive).

Thus, the EU gives the task and responsibilityseas the requirements that need to be
fulfilled in order to get the VAT-exemption to theational tax authorities (ECJ v.
27.09.2007, C-146/05, ‘Colléee’, para.24). Thisaagonable from a legal point of view
as the countries still have the fiscal sovereigntyerms of VAT collection and VAT

° Please note that, even though the decisions oEkthat are mentioned in this thesis all relatthe
Sixth Council Directive, they can all be appliedtie equivalent Articles in the VAT Directive.
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audits. Therefore, they are more capable of degidmthe appropriate conditions to set
in the different countries.

Though, two demands of the EU need to be taken antmunt when setting up the
national conditions. First, the execution of theeraption has to beorrect and
straightforwardand second, the prevention of tax fraud and evashowld be ensured
(Art. 131VAT Directive)!® This means that the EU gives the Member States the
responsibility to establish conditions that allowaet VAT-exemption of intra-
Community supplies as long as they observe thedemands mentioned above.

An entrepreneur who meets the conditions laid dowthe Member States has the right
to VAT-exempt the respective intra-Community suegli(Pestana de Silva &
Platteeuw, 2011, p.14-9). But the fiscal authasitieeed proof that the conditions are
indeed met by the entrepreneur. Therefore, therlaihe needs to keep evidences
(Bornhofen et al., 2008, p.378) in order to prdw# tegitimacy of the VAT-exemption
in case of a tax audit (Wobbermin, 2008, p.4). Aasst evidences mainly consist of
documents or documented information they are calledumentary evidence. Thus,
documentary evidence proof that an entrepreneurthetonditions laid down by a
Member State that are required to VAT-exempt ama#@ommunity supply. This
relationship is illustrated in Figure 5.

19 Furthermore, of course, general legal principleschto be followed (ECJ v. 27.09.2007, C-409/04,
‘Teleos’, para.45f.).
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Figure 5 Relationship of VAT-exemption of IC supples and documentary evidences

The figure above illustrates the interdependencgoctimentary evidence and the right
to VAT-exempt intra-Community supplies. The MemBeates are allowed to establish
certain conditions that aim at ensuring the coraact straightforward application of the

execution of VAT exemption as well as the preventad VAT evasion, avoidance and

abuse. Only if these conditions that are oftenrietated are proven with the help of
documentary evidence, the respective IC suppliedeaexempt from VAT.

3.1.2.2 Requirements on the national conditions

The examination of the last chapter has alreadyshbat the national conditions for

VAT-exemption are the crucial factor for determmidocumentary evidence. Besides
the explicit demands of the EU mentioned in Artitll, the design of the conditions
need to be done in such a way that they do nottaffee definition of the respective

matter (here the IC supply) as well as the exemp({ieCJ v. 19.01.1982, C-8/81,

‘Becker’, para.32), which means that they need & fbrmulated precisely and
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unconditionally (Terra & Kajus, 2011, p.154). ThHere no further conditions may be
linked to the general conditions (ECJ v. 17.09.199&46/94, ‘Cooperativa Agricola’,
para.18).

However, in contrast to @egulationthat has direct legal effect, the form oflieective
gives the Member States certain discretionary pswencerning the translation into
national laws (Cockfield, 1994, p.77) in order tasere the binding effect and the
efficiency of the national law (ECJ v. 01.02.197F51/76, ‘Verbond’, para.22-24).
Though, in the case that the national authoritiesld/ not set up these conditions, the
entrepreneur would not be disadvantaged as ardiatien of VAT-exemption is not
allowed if the taxable person executes a transadtiat can actually be classified as
intra-Community supply (ECJ v. 19.01.1982, C-8/8kcker’, para.32f.).

This means that the conditions are not supposegutoa further burden on the
entrepreneur but that they need to ensure a canecstraightforward application of the
exemption (ECJ v. 19.01.1982, C-8/81, ‘Becker’,g082f.). Therefore, the purpose of
these conditions should be the same as the oneafriteria concerning the content of
electronic invoices: first, the tax administratibas a certain level of security that the
entrepreneur aims at fulfilling these conditiondle/rsecond, the entrepreneur has clear
information concerning the criteria that need toviet (Terra & Kajus, 2011, p.1155).

Based on this information, it is possible to demeneral conditions for the exemption
of intra-Community supplies from the European VATrdative. These conditions can
be understood as potential requirements for therete formulation by the Member
States. Thereby, the VAT Directive is used as thgisbfor these considerations as a
correct application of the national regulations certy be ensured with a view to the
Community law (Widmann, 2012, p.2). Hence, as theddions concern the exemption
of intra-Community supplies, the objective requiests of this kind of supply need to
be fulfilled. They can be found in Article 138 (AT Directive that defines IC
supplies as “the supply of goods dispatched oisprarted to a destination outside their
respective territory but within the Community, by @n behalf of the vendor or the
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person acquiring the goods, for another taxablequef...] acting as such in a Member
State other than that in which dispatch or trartspithe goods began”.

From this definition two main conditions can be aeted: first, goods need to be
transferred from one Member State to another andnsk the vendor and the acquirer
are taxable persons whereby the latter one nedas tegistered for VAT purposes in a
different Member State than the supplier. Therdihg,VAT ID number of the customer

has to be issued by the country of destinationroteloto ensure the acquisition is
subject to VAT in this country (ECJ v. 22.04.2000536/08, ‘X', para.33).

The second requirement was confirmed by the ECAa ieading decision in 2007
concerning the proof of intra-Community suppliesileitthe first requirement was
specified. It was decided that the exemption cdwp ba applied if the transfer from one
Member State to another one includes the two fotigvaspects: the ownership of the
goods was transferred to the customer and it isgorahat the goods have physically
left the Member State of departure (ECJ v. 27.0@72@-409/04, ‘Teleos’, para.70).
The first point was derived from the definitiontbe intra-Community acquisition (Art.
20 VAT Directive), which was taken into accountl@ssupply and IC acquisition are
one economic transaction and therefore both reaeinés should be met (ECJ v.
27.09.2007, C-409/04, ‘Teleos’, para.28). The sdagooint was derived from the fact
that not only the transfer but especially the dispaequires the physically movement

of goods (ibid., para.37).

The ECJ states that the VAT-exemption is not apple until these two requirements
and the conditions concerning the taxable statuth@fentrepreneurs are met (ibid.,
para.42). In contrast, there is also no need fidhén conditions (ibid., para.70) that may
proof the IC supply. However, Terra and Kajus (20@©16) assume that several
Member States will overlook this fact. This is r@aable as Article 273 VAT Directive

allows the Member States to set up additional dad in order to ensure the correct
levy of taxes and avoids VAT fraud as long as ttleyot lead to formalities at the time
of the border crossing in the flow of trade (ArT32VAT Directive). Furthermore, they
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should not exceed the duties that are necessanystare the exact levy of VAT and the
avoidance of VAT fraud (ECJ v. 21.03.2000, C-110/&&balfrisa’, para.52). Also, the
neutrality of VAT should not be undermined (ECJ1.9.09.2000, C-454/98, ‘Schmeink
& Cofreth’, para.59).

Pestana de silva and Platteuw (2011, p.14-9) merd® (additional) conditions the
inclusion of both the vendor’s and the acquirerATMD number in the invoice and the
retention of the VAT ID number in the records. Ténesquirements are comprehensible
as they belong to formal requirements that comagMith the categorization of a
supply as intra-Community supply. Thus, the fulfiint of these connected obligations
may be set as further conditions for the VAT-exaomteven though it is anyways
required by the VAT Directive. One obligation mag the presentation a proper invoice
that is based on Article 220 (3) VAT Directive, whi obliges every entrepreneur
accomplishing intra-Community supplies as specifiredrticle 138 VAT Directive to
issue invoices that include the VAT ID number oé thupplier (Art. 226 (3) VAT
Directive) and of the customer (Art. 226 (4) VATrExtive).

In this context it has to be mentioned that theio® is a crucial document with respect
to VAT (Tait, 1991, p.4) as the VAT levy is invoitased (Keen & Smith, 1996,
p.378). For instance, entrepreneurs use the ‘ievoredit method’ in normal
transactions whereby the VAT paid on inputs is aoented in invoices that the seller
issues for the buyer. Thus, the latter one is ableffset these input VAT in form of a
credit against his output VAT (Ebrill et al., 20042, Keen & Smith, 2007, p.4).
Thereby, the invoice is especially an audit evigdefar enforcement (Keen & Smith,
1996, p.378). However, in terms of VAT exemptioa thvoice showing the VAT ID of
both seller and buyer and no VAT or rather the geotivat exempt due to intra-
Community supply’ can also be used as an auditeeniel. Thereby it does not only
show that the seller classified the supply as i@oamunity supply but more important
that he fulfilled the relating obligation of thisigply by issuing the invoice with the

relevant information on it.
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Furthermore, evidences based on the accountinghendecords of a taxable person
may be used as conditions for VAT-exemption asvée} taxable person shall keep
accounts in sufficient detail for VAT to be appliadd its application checked by the
tax Authorities” (Art. 242 VAT Directive). Therebyhe duties concerning accounting
are both an instrument of self-control and a segufor tax authorities that the taxation
is properly executed (Groels, 2001, p.535). Theegfgeparate booking accounts for
intra-Community supplies (Schrader & Gohlke, 1983,1) that show the net value of
the goods supplied as well the capturing of the VI®Tnumber of a customer can

support the VAT-exemption of IC supplies.

Moreover, these accounting records are not onlgtedl to the execution of intra-
Community supplies but also to the submission ef preliminary and annual VAT
returns (Art. 250 (1), Art. 252 VAT Directive) artle recapitulative statements (Art.
262 VAT Directive). They have to include the netiueaof the goods supplied to
countries of the Community (Art. 251 (a) VAT Diree) and in case of the
recapitulative statement the VAT ID number of thestomer (Art. 264 (1) (b) VAT

Directive). Therefore, the filing of the respectiVAT returns and the recapitulative
statement are also obligations related to the di@rwf intra-Community supplies,

which can therefore also be set as conditiongi®MAT-exemption.

When installing all of these conditions it can ety be deducted from above that the
different criteria are all interrelated. For instanthe fact of an intra-Community supply
can be seen when having a look at the invoice.hEurtore, the information in the

invoice should be stored in the accounting of arass and in turn, these accounting

should include the information that the fact ofiama-Community supply contains.

3.1.3 Possible evidence

From the section above, it can be concluded thatbtsic requirement for the VAT-

exemption that can be deducted from the VAT Dikextind the decisions of the ECJ is
the fulfillment of the objective criteria definingn intra-Community supply. Though,

further formal requirements can also be set ugderoto proof the VAT-exemption. As
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the entrepreneur is liable to proof the fulfillmeritthese requirements, this section aims
at finding examples of documentary evidence becdlisee are no regulations that
directly deal with the questions, which documeniwidence the taxable person has to
present (ECJ v. 27.09.2007, C-146/05, ‘Collée’ apgat; ECJ v. 27.09.2007, C-184/05,
‘Twoh’, para.25). Therefore, this list will not lexhaustive as different evidence may
prove the same condition or the Member States reguire a special proof. But it
should give an overview of possible proofs that hedpful for the comparison in
Chapter 5.

The main condition for the VAT-exemption is to peathat the intra-Community supply
indeed took place. Therefore, two requirements rbasproven. The first requirement
that should be satisfied to get the VAT-exemption I@ supplies is that both
entrepreneurs involved in the transaction #arable personsThe proof can be
collected based on the VAT identification numbeleasry taxable person in the EU is
required to have such a number (Art. 214 in corfjonowith Art. 9 VAT Directive). As
the supplier knows his own number (supposed hen®ctly registered) he may prove
with documentary evidence that also the acquireVAd registered but in another
Member State. As there is no pan-European dataib@secontains all entrepreneurs
registered for VAT purposes (EC, 2012, Q 20), theiest way to do so is the use of the
VIES homepage as it allows to verify that the VAT number of the potential acquirer
in the other Member State is valid (EC, 2012, Q17Q Thereby, the information is
retrieved from the respective national databas€s 012, Q20). However, as first, the
use of the VIES homepage as a qualified sourcauestgpnable and second, not all
Member States allow the divulgement of the name thedaddress belonging to that
VAT ID number, a better source is the competentatathorities, which will provide the
supplier with the information (EC, 2012, Q15).

In order to completely meet the first condition tieeck of validity by the VIES website
is a good option in case the name and addresedrttiepreneur are provided. In case
they are not, it is advantageous to request infoamaf the competent tax authorities

as they will receive the information from the fapeitax authorities (Council Regulation

44



(EC) No 1798/2003). Of course, with the proof of thalidity of the customer’'s VAT
ID number the vendor cannot prove that the busimpestner really uses it for his
business (Langer, 1992, para.27), but the actdlihg it over to the vendor means that

the customer acquires the goods for his busines®(§ 2001, p.242).

The second requirement that needs to be fulfilledhe context of proving the intra-
Community is thetransfer of goods to the territory of another Memisate which
consists of the transfer of ownership of the goand the physical departure from the
country of departure. In this context, the predsmaof transport documents may be
useful (Pestana de Silva & Plateeuw, 2011, p.14-afger, 1992, para.38). Article 138
(1) VAT Directive mentions three possibilities ahnsfer: first, the transport by the
customer, second, the transport by the suppliertiaind, the dispatch on the behalf of
the vendor or acquirer. Depending on the kind @ipbuit is therefore advisable to use
different evidences (IDW, 1997, para.343). In cHs® customer supplies the goods
himself the delivery note or a confirmation issuey the recipient may be useful
documents that prove the transfer of ownershipthadphysical departure. In case the
customer transports the goods himself, the vendsrriot many options to see if the
customer really transported the goods abroad. Tdrerea confirmation stating that the
customer received the goods inland and will trartisgee goods to another territory
within the EU may be helpful to convince the tathauities that the conditions of the

IC supply are fulfilled.

In case the goods are dispatched via transport dgexaocuments proving the transport
can be divided into ‘document of title’, which indes the bill of lading and is mainly
used in the context of sea transpband into waybills including waybills of air, train
road and sea, the CTD for combined transport aaddbeipt of posting when sending
goods via post or courier. The difference is thatformer documents have the function
of a bond that represents the goods that are tielbeered (GDV, 2012). Therefore they

are not only a contract of carriage but also aiptcand as the group name says a

1 As well as the warehouse warrant that proofsrémesit of ownership in case of the use of consigrtme
warehouses (GDV, 2012), which is important in caddsansport by the acquirer.
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document of tile (Tetley, 1994, p.51; Hinkelman,080 p.316), which replaces the
handover of goods by the handover of the papera@B Abraham, 2012: p.795). In
this way the transfer of ownership (via transpaérg) and the physical transport in

another Member States’ territory is directly prowath this document of title.

However, as within Europe the transport is maindgaanplished by train or road as
most of the countries have a common border (WOR020.164) waybills are used that
are just a certificate of proof that does not fullhe premise of a document of title,
which means they are not negotiable (GDV, 2012;kelman, 2005, p.162; Tetley,

1994, p.51). Therefore, also certificates of theggint forwarder confirming the dispatch
are useful to prove the transfer, especially when dgent is not located inland and
stores the waybills at his headquarter abroad (&ariP92, para.40). In addition to the
transport documents, there are also other comne@mtaments that may help to prove
the execution of intra-Community supplies, as dpkers’ slips, correspondence,
copies of pay slips (OECD, 2011, p.42). Pestansilda and Platteeuw (2011, p.14-11)
name copies of warehouse receipts, delivery doaketshicle registration number in

case of means of transport as further useful dontangevidence to prove the transfer

of goods to another country.

Concerning the fulfillment of the formal conditiomslating toinvoicing, accounts,
returns and recapitulative statemenpgpving is easier as the entrepreneur is anyways
obliged to implement them in his business actigiti€hough, the entrepreneur has to
take care that certain conditions concerning tHesmal requirements are met. Thus,
both VAT ID numbers and a notice concerning the V@&Emption in case of IC supply
on the invoice. Especially in case that the acquarea third party (Art. 220 VAT
Directive) have the responsibility of issuing tmvaice, the vendor needs to check if
besides these two important conditions for IC sypipé other requirements concerning
the content (Art. 226) are fulfilled. Furthermotbe VAT returns should include the
correct number of IC supplies. The EC Sales lig farm of the recapitulative

statement) needs to imply the correct value ofup$ies to the respective customer.
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3.1.4 Further legal requirements

When establishing conditions for VAT-exemption thespective regulations of the
Member States need to be in line with general ples of Community law. One of
these principles that should to be obeyed is thecipte of legal certainty (ECJ v.
18.12.1997, C-286/94, ‘Molenheide’, p.48; ECJ v.0512006, C-384/04, ‘Federation of
Technological’, para.29f.). It aims at certain Bgtion so that the entrepreneur is able
to foresee the consequences of its applicatioredsly, when regulations may lead to
a financial burden, this principle should ensui the entrepreneur is able to recognize
the scope of obligations concerning tax that angosed on him when he closes a deal
(ECJ v. 15.12.1987, C-326/85 ‘Netherlands’, paraR@J v. 27.09.2007, C-409/04,
‘Teleos’, para.48).

This principle is also indirectly emphasized in ¥W&T Directive as the conditions set
up by the different countries have the purposensuee a correct and straightforward
application of the exemption. Thus, in case a Mangiate has set the conditions for
VAT-exemption, e.g. by issuing a list, the entrewna cannot be obliged to the later
payment of VAT when he meets the requirements amat involved in any VAT fraud
Therefore, the requirement of providingnclusiveproof would not guarantee a correct
and straightforward application of the VAT-exemptidout would rather lead to
insecurity for the entrepreneur conducting intrar@aunity supplies (ECJ v.
27.09.2007, C-409/04, ‘Teleos’, para.50f.). Thisweh that the documentary evidence
the different entrepreneurs require should be stibpelegal certainty.

3.2 Influences of documentary evidence on the entrepreneur

After having an overview of the requirements the E&$ on documentary evidence,
also the entrepreneurial view is important as ungoubted that the entrepreneur bears
the burden of proof if he relies on the VAT-exeropt{ECJ v. 27.09.2007, C-184/05,
‘Twoh’, para.26). That means that he cannot trasth@ information exchange between
the different tax authorities of the concerned Mem®Btates as the country of departure
is not obliged to ask the authorities of the Stdtarrival for information based on the

respective regulation concerning administrativepavation (ibid., para.38). Thus, the
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guestion is not if the entrepreneur has additioeffibrts with the collection of
documentary evidence — compared to the time poidi983, he definitely has (Schrader
& Gohlke, 1993, p.1) — but in what extent differeadn evidences impact his business.
Therefore, the aspects of the regulations concgmhtumentary evidence that are most
important to entrepreneurs are focused on (3.2Hi)ewSection 3.2.2 presents these
practical concerns on the concrete example of tteah change in the theoretical

German requirements for documentary evidence.

3.2.1 Influences on and demands of the entrepreneurs

The main focus in the context of documentary ewedenis notwith whom an
entrepreneur does business — except for the fatthis business partner should better
not be involved with carousel fraud or similar -t batherwherehe is located when he
does it. Therefore, it is important that the enteepur knows the tax conditions and
their interpretation in the respective countriegshédwise he cannot recognize the

impact on his business.

When starting to do intra-Community supplies fromEU country, the compliance cost
raise compared to transactions inland or exportse(K& Smith, 1996, p.387). In
addition the high level of duties concerniadministration and informatioimpact the
organization and the accountingf the entrepreneurs (Rose, 1992, p.16). These
bureaucracy and formalities (Keen & Smith, 1996, p.386) may also have an aritte

on the human resource management as competentyaeplare needed. However, all
these issues are related to costs. Thus, the luope learning process, which would
reduce the efforts (Keen & Smith, 1996, p.387kmsonable as entrepreneurs in Europe
use their knowledge of the taxation effects to twmes intra-Community deliveries
(Wo6he in Tumpel, 1997, p.22) so that costs can benmezed, e.g. by using the few
freedoms in designs concerning modalities of su@plgt chose of customer (Rédder
Mattausch in Tumpel, 1997, p.25). Though, the ofymities are limited and it is
guestionable if the learning process can be appiiedl Member countries.
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Thus, the entrepreneur would prefer to collect evags that areot too demandingas

he may be able to keep the costs within a limitwkler, the ECJ sees demanding
requirements on the objective criteria of an ir@@nmunity supply in the context of
the principle of proportionality as legitimate whigwomes along with the prevention of
VAT fraud (ECJ v. 27.09.2007, C-409/04, ‘Teleos’ar@.58). Therefore, an
entrepreneur should “take every step which coultbaaably be required of him to
satisfy himself that the transaction which he ise&fng does not result in his
participation in tax evasion” (ECJ v. 11.05.2006-3&1/04, ‘Federation of
Technological’, para.33). Though, the demands enetfitrepreneur should not exceed
the duties necessary to ensure the exact levy of ®Ad to avoid VAT fraud (ECJ v.
21.03.2000, C-110/98, ‘Gabalfrisa’, para.52). Bisbahe honest entrepreneurs should
be interested in a procedure that makes VAT frawdendifficult as they suffer from
distortion of competition in favor of the dishonesttrepreneurs (COM (2004) 260
final, p.6). This means that demanding requiremangsnot only an additional burden
to the entrepreneur but also a security for hinprtoof that he was not consciously

involved in any fraudulent transaction.

Aside from the focus on cost reduction, entrepren@uossing borders also seek for
security (Czinkota et al., 2009, p.147f.). Therefore, hguioncrete evidences that need
to be provided is a certain security for the IC digrs. But also the fact that

documentary evidences are sobstantiveclaim of the VAT-exemption anymore is a
security for the entrepreneur. The evidences casispbof any relevant proof and are
even seen as expandable in case the requirementisef@xemption are proven with

other circumstances (HOink & Krebs, 2011, p.9).tTin@ans that the VAT-exemption

must also be granted when not all formal criteri@ et as long as the substantive
requirements are fulfilled. Only if the non-compice with the formal criteria leads to

not meeting the substantive requirements, the etiemgannot be granted (ECJ v.

27.09.2007, C-146/05, ‘Collée’, para.31).

However, this information should be handled withrecalt does not mean that an

entrepreneur should stop meeting the formal remerdgs when they are demanding
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and he can proof that the substantive requiremititeolC supply are fulfilled. In the
worst case, it means additional efforts when theatathorities have problems to accept
the proofs of the substantive requirements. For émnérepreneur it is therefore
advantageous to focus on meeting the formal reopgines and relying on the

substantive requirements only in case the formeramuld not be provided.

Anyhow, as long as he takes all potential and m@se measures (ECJ v. 27.09.2007,
C-409/04, ‘Teleos’, para.66) to ensure that higigpation in the IC supply does not
lead to an involvement with VAT fraud (Treiber, B)&6a, para.17) he can rely on the
principle of good faithThat means that the competent tax authoritighetountry of
departure are not allowed to commit a supplierdg WAT on goods at a later date
when it emerges that the proofs this entrepreneesemted were wrong, even though
the right of VAT-exemption seem to be proven atfire appearance. This applies as
long as it is proven that the entrepreneur is mgjaged in the VAT fraud (ECJ v.
27.09.2007, C-409/04, ‘Teleos’, para.68).

In contrast, if the entrepreneur conceals the itdeof the purchaser in order to enable
him to evade VAT, he is not allowed to use his trighVAT—exemption even though an
IC supply took place (ECJ v. 07.12.2010, C-285/(R,, para.55). Thus, the
entrepreneur needs to keep in mind that demanemgrements aim at supporting him
and his business activities and give him a cersaicurity as long as he takes every
possible step to show that he is not involved inTV&kaud. Of course, the more
demanding or specific the documents, the more tetfg entrepreneur has in the

respective country.

3.2.2 Practice versus theory on the example of Germany

The example of Germany shows that the implemematéd requirements that

theoretically aim at relieving the entrepreneurslevensuring the VAT-exemption for

the entrepreneur does not always work in a prdatimatext. On December 2, 2011 the
Federal Ministry of Finance announced the amendrmktite documentary evidence in
Germany with effect from January 1, 2012 (BGBI. 201p. 2416.). This was the first

50



major alteration of the Value Added Tax Ordinan¢ATO) — in which the regulations

regarding documentary evidence for Germany (Aiicla to 17c) can be found —
since the sections concerning documentary evidereze implemented in 1993 (see
Appendix 7). Due to discussions and critiques comng the renewal of the

documentary evidence (PWC, 2012a; Urban, 2012,4p.1® transitional phase was
implemented so that entrepreneurs were allowedséotiie old evidence requirements
for supplies accomplished until March 31, 2012 @S2011 | p. 1287). This deadline
for not rejecting the old proofs was extended twiast, until June 30, 2012 (BStBI.

2012 | p. 211) and second, until December 31, ZB82BI. 2012 | p. 619). These three
postponements and the notice ‘until the commencenfeannew amendment’ show that

it will still take a while until the public authdies will issue the final draft.

The Federal Ministry of Finance saw a necessarmmgdan the provision concerning
documentary evidence for intra-Community suppliestsat the regulations would be
simpler and clearer. Thereby, the abolishment af tenditions preliminary necessary
in that context was calculated to lead to a paaénéiduction in costs of € 28.000 for the
entrepreneurs (BR-Drs 628/11, p.2). It is questimaf this financial aim can be
achieved because the new regulations led to mandgiaiique from the business world
(Hoink & Krebs, 2012, p.9; Anon., 2011, p.11) thather sees additional burdens in the
new evidence requirements mainly due to missingtipa reality. It was even assumed
that next to the financial risk amounting to VATr{{imann, 2012, p.1; BStBK, 2012,
p.3) additional costs in the billions would be thesult of the new documentary
evidence in Germany (SdW, 2012c, p.1f.).

Already at the time that the Federal Ministry ohdice gave the elaborated provision
to the Federal Council of Germany for approval (Eakle 1 for a timeline) the National
Regulatory Control Council criticized that the ngwitroduced ‘entry certificate’ as the
main evidence would lead to an increase in effoftsilfillment as the time of issuance
was not before the arrival at the customer (NKR120p.1; HOink & Krebs, 2011,
p.9f.). More important were the concerns of theghe forwarders who argued that it

was not their area of influence to collect the erdertificates from the customers.
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Moreover, they were afraid of recourses to themaise the certificate was incorrect and
the seller had to pay VAT later (Anon., 2011, p.HK Koblenz, 2012).

Date Content Source
05.08.2011Ministerial Draft including changes of documentBMF, 2011
evidence
13.10.2011Request of BMF for approval from Federal CouncilBR-Drs.
Germany 628/11
25.11.2011Approval of amendment of VAT Ordinance BR-Drs.
628/11
02.12.2011Second ordinance of amendment of fiscal ordinameee BGBI. 2011 |
into force p. 2416.
09.12.20111. draft of the statement of BMF concerning charafate| BStBl. | 201]
Fiscal Code Application Decree S. 1287
09.12.2011Deadline for application of old regulations untl.33.2012BStBI. | 201
S. 1287
13.01.20120pinion on 1. draft by IDW IDW, 2012a
17.01.20120pinion on 1. draft by SAW Sdw, 2012k
06.02.2012Deadline for application of old regulations unt.36.2012BStBI. 2012
S. 211
21.03.20122. Draft of the statement of BMF concerning changfee Draft, IV D3 -
Fiscal Code Application Decree (not published a&/S7141/11/1003
moment) -02
17.04.20120pinion on 2. draft by BStBK BStBK, 2012
20.04.20120pinion on 2. draft by IDW IDW, 2012d
24.04.20120pinion on 2. draft by SAW Sdw, 20124
01.06.2012Deadline for application of old regulations untll. 32.2012BStBl. | p
619.

Table 1 Timeline of changes concerning the new documtary evidence in Germany
Even after an amendment of the draft concerning dienges of the Fiscal Code
Application Decree that took into account the gtig mentioned by representatives of
the business world there were still many aspe@s\ilere met with criticism. Mainly
the discrepancy and even contradictory of VAT Oadite and the Fiscal Code
Application Decree led to insecurity on the partleé entrepreneur and the question of
legal certainty in general (IDW, 2012b, p.1f.; Bmainn, 2012, p.1; BStBK, 2012,
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p.2ff.). The amendment was rather seen as an eéffaombine the regulations of the
VAT Ordinance with manageable evidence in the Fistade Application Decree
(Sdw, 2012c, p.2). Also, practical issues as wellegamples not meeting reality in

practice question the intention of easement ohthe regulations.

Issues of concern were amongst others the collecti@vidence that the person taking
the delivery of goods acts by proxy of the custoifibw, 2012b, p.3; SdwW, 2012d,
p.3f.), the collective entry certificate concernidetailed content, especially the date of
arrival (Sdw, 2012d, p.4) and its period of apglma in relation to returns (IDW,
2012d, p.3f.), the treatment in case of subcordgragtAnon., 2011, p.11; SdW, 2012b,
p.6), the language of the entry certificate (And011, p.11; IDW, 2012b, p.5), the
abolishment of the difference between transportdigplatch (Sdw, 2012d, p.10; Hoink
& Krebs, 2011, p.9f.), the terms of easement canogrtransportation on certain goods
on the one hand (IDW, 2012b, p.6f.; SdW, 2012d) arl goods with low value on the
other hand (SdWw, 2012d, p.2).

Besides, the avoidance of VAT fraud is unlikelyb® ensured with the entry certificate
as main proof. Especially the compelling requiretredrine customer’s signature on the
certificate is not only a problem in practice (Bmfinn, 2012, p.1; SdW, 2012a, p.2;
Sdw, 2012d, p.1) but also a risk as the accuradhetignature can hardly be proven
without further efforts (Driftmann, 2012, p.1; Sd@Q12b, p.11). Therefore, the use of
e.g. the CMR without any limitation is demanded ¢An 2011, p.11) because the
freight forwarder has no interest in providing thendor with wrong information
concerning the intra-Community supply as he wowddrvolved with VAT evasion if
so. In contrast, those who aim at VAT fraud haweefeproblems as they are able to
provide the apparently proper documents when neatibg third party is involved
(Sdw, 2012b, p.11f). Therefore, the BStBK has ithpression that entry certificates
have more weight than objective proofs as e.gglftedlocuments (BStBK, 2012, p.3).

However, besides the problems mentioned abovegfflagency of these new evidence
is also mainly depended on the customers of ICl@gprheir incomprehension of the
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additional efforts that do not lead to any advaesadgor them, the fear of legal
consequences or just missing motivation may lemth@ choose suppliers from other
countries (SdW, 2012b, p.2; BStBK, 2012, p.4; IHK#enz, 2012), especially when
the German supplier only issues gross invoicegderoto avoid complications (H8ink
& Krebs, 2011, p.9f; SdW, 2012b, p.10f.).

After the application of the new regulations wasstponed until December it is
unknown when a certain provision comes into foraeibis unlikely that this happens
before autumn or winter (PwC, 2012b). Even though new regulations concerning
proofs for IC supplies lead to more efforts thansth for exports (Sdw, 2012a, p.2;
Sdw, 2012c, p.2), a return to the former provisignalso unlikely (PwC, 2012a). But
the fact that German businesses protest againstaweregulations introduced by the
government shows the disagreement potential ofomalti authorities implementing
theoretical requirements and businesses havingigabexperiences. Together with the
147 jurisdictions since 1997 in the context of ptevidence (JID, 2012a) and 125
jurisdictions since 1996 in the context of accoomtievidence (JID, 2012b), the
development strongly reflects the insecurity of th& authorities and the missing
clarification of this topic (Philip & Rith, 2008apa.120; Hoink & Krebs, 2011, p.9).

3.3 Catalogue of criteria

The examination in the sub-chapters above showshbdindings of the survey should
be analyzed with regards to certain criteria. Theskeria should include the
governmental view but also the one of the entregareias both have certain ideas and
requirements concerning documentary evidence. Tdrerethe criteria will be divided

into two parts, the part of the EU and the onéhefdntrepreneur.

Concerning the first part of criteria, it is in theterest of the EU that the national
requirements concerning documentary evidence dmearwith the Community law and
the European jurisdiction as it is the basis touemghe correct application of VAT-
exemptions and the avoidance of VAT fraud in thetert of intra-Community supplies
after the fall of the internal borders. Therefdiee evidence will be analyzed on their
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potential assignment to the conditions derived ub-Ehapter 3.1. In that way it is
possible to see if the requirements are met, eveenwhe design of evidences is
different. Thereby, the connected obligations a&sitlsue of invoices, the bookkeeping
of the IC supply and the filing of returns and tkeapitulative statements are subject to
the comparison but not to the analysis on the Etiskas these are conditions that need
to be met anyways.

The EU basis therefore mainly focuses on the I(lkgugnd its objective criteria. Thus,
the first criterion is thdaxable status of the customas a proof of this status is an
indicator for the honesty of the person and theustiipn in the context of his
company. The second criterion will be ttransport to the customer in another EU
Member StateThe two requirements by the ECJ, the transfepwhership to the
customer and the physical departure of goods,akenttogether as the proof is most of
the times done at the same time, e.g. a CMR sitpyethe customer shows that the
acquirer has the ownership and that he receivedgtizels, which means that they
physically left the country. Beside these two criteit will also be analyzed if the
countries applied therinciple of legal certaintyEven if this criterion seems to be more
in the interest of the entrepreneur conductingu@pséies, one has to keep in mind that it
is a principle of the Community law. That meanst that meeting this requirement
would definitely have an influence on the entreprerbut the impact on the reliability
of national tax authorities and furthermore, on thissing support by EU and ECJ is

much worse from a European point of view.

The entrepreneur is more focused on the cost factdrtherefore on as less additional
effort as possible when conducting intra-Commusitpplies from several European
countries. He is willing to fulfill a certain levelf requirements as it is in his interest to
give participants in VAT fraud less advantages aadhe wants to have the right to
exempt his IC supplies. However, it is obvious floatthe entrepreneur it would be best
if all Member States would require the same docuargrevidence as he is interested in
as less effort as possible. This applies especidign he is active in more than one EU

country as all additional efforts are always corneécto costs.
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Thus, the more homogenous the requirements arentine likely he conducts intra-
Community supplies in several EU countries. Thdectibn of as many evidence as
possible in order to leave no doubt on the fulfdhm of the criteria is therefore not one
of his main objectives. Thus, the first criteriohtbe entrepreneur is the request for
collecting evidences that only meet thasic requirement®f the EU. The need to
present additional documents as e.g. the connatikghtions or even more specific,
national requirements is not on the behalf of thiepreneur as it would increase the
level of demands and insecurity. Furthermore, im#eof security, not only certain
evidences but also tlavailability of these evidences is important. That means ¢maf |
ways of bureaucracy, the opening hours of agenorethe dependence on freight
forwarders or customer limits the availability dfet correct and straightforward
application of the VAT-exemption that the entremenwishes. Besides, these two
criteria the request fadditional requirementkinder the cost reduction intention of the
entrepreneur. They are not to be seen as docurhikatthe first criterion but more

specific in the terms of e.g. content, languagsiroilar.

3.4 Summary

Based on the examination in Chapter 2, this chapieed at providing an overview of
the theoretical requirements of the EU and theepnéneurs on documentary evidence
in the context of intra-Community supply. Thereliie interface of documentary
evidence and the VAT-exemption of intra-Communiip@ly, the requirements that the
evidence should proof and the possible design mfeeces were presented. Together
with the legal requirements the point of view af 88U showed already a certain degree

of potential differences in the design of documgn&vidences.

Meanwhile, the second part of the chapter depitttecntrepreneur and his demands on
and threats by the evidences. It has to be keptiimd that the legislation of the EU
affects the entrepreneur in the end. Therefore,ndte®nal tax authorities should not
only focus on the international perspective bub a® the one of the entrepreneur.
Otherwise, the aim of an increase in intra-Comnuimade with the abolishment of the

borders cannot be achieved and is rather hinder¢kebestablishment of barriers based
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on bureaucracy. This was visible in the examplé&efmany where the national tax
authorities did only partly include the practicéfieets of the new regulations in their
thinking. Therefore, a catalogue of criteria waalekshed that on the one hand focuses
on the needs of the EU and on the other hand opréferences of the entrepreneur. In
that way it can be analyzed in how far the natidegislations include both levels. Even
though, this catalogue is by far not completep@uses on the main criteria that help to

answer the research questions in the end.

From a theoretical point of view the research qaastan already be answered. Starting
with question (1a) concerning the national diff@esnit is, of course, not possible to
mention the explicit differences. However, Artid81 VAT Directive allows certain
freedom in the design of national requirementstifier Member States so that this is
likely to lead to differences between the differéaws within the EU. Especially the
section about evidences in the context of intra-@omity trade showed that the design
depends on the conditions set up by the Membee$tatd furthermore, on the favor
for the explicit evidence(s). Also, the will to pemnt VAT fraud influences the
differences. Hence, a huge discrepancy in the redudocumentary evidence is

unrealistic as the possibilities to proof intra-Gouonity supplies are not too various.

Thus, also research questions (1b) and (1c) atky paswered. As the requirements of
the EU are based on the EU legislation, the remerds should be fulfilled by all
Member States. As said before, differences in threciete design are not limiting the
meeting of the European requirements. In conttastpburden on the entrepreneur may
be higher in certain countries than in others. Geman example shows a country
where fulfilling the requirements on documentarydence are highly connected with
costs for the entrepreneur. Thus, a potential belsttion in the context of this thesis
would be the design of documentary evidences thili$ all criteria of the catalogue.
As depicted above, it is possible but requiredrbensive examination with the topic.

Therefore, the theoretical answer to the main rekeguestion is that from the point of
view of the entrepreneur it is definitely advantage to unify the requirements on
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documentary evidence. The more different and unubearequirements are the less
likely entrepreneurs are to invest in intra-Comnyniade and to do business in the
respective countries, which would not be in thessenf the establishment of an internal
market. Therefore, one can say that besides tha&l lagcordance in terms of tax
sovereignty, the unification of documentary evidercat least to a certain extent —
would be advantageous in order to follow the inters of the European harmonization
efforts.
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4 Research Methods

The methodology used in research aims at ‘findind’ @ertain information or
knowledge that supports or answers questions inatea of studying (Case, 2012,
p.202). The study on hand aims at finding out & tmification of the documentary
evidence concerning IC supplies is advantageouthigncontext, it is important to find
information about the differences in national dasigut also if certain requirements on
the governmental and entrepreneurial level areaseatell if a potential best solution
exists. These three aspects should be investigatedth the help of research methods
in order to be able to answer the main researclstiqueof this study. The research
methods used in this thesis are further descrilpethis chapter by presenting the
method choice (Sub-Chapter 4.1) and in line witht tthe unit of analysis, the data
collection process and the analysis and interpogtaif the results. Furthermore, the
evaluation (Sub-Chapter 4.2) aims at providing teader with the reliability and
validity of the study as well as with its limitatis.

4.1 Method choice

Case (2012, p.204) divides research methods innigebs of measurement and
techniques of analysis as first something has tamleasured, which is afterwards
analyzed. Thus, in this thesis the survey was c¢hasetechnique of measurement in
combination with a content analysis as techniquanalysis. The survey is the best way
to collect information about a defined sample (Bgtbm, 2009, p.1) as it is a
measurement technique resulting in a high numbanfofmation (Wright & Marsden,
2010, p.14). Furthermore, it is a very common tegpa in the International Business
(IB) literature (Case, 2012, p.222) as over onedtlif all IB investigations included
some kind of survey methods (McKechnie et al., 2@0207ff.). The content analysis is
the process of examining the contents of writtetstéinsch et al., 1997, p.1), which
can be seen as a methodological measurement dénvitords (Shapiro & Markoff,
1997, p.14). Therefore, the survey helps collectimigrmation about documentary

evidences used in the respective countries in fafrmritten answers. These answers are
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analyzed in line with the content analysis in orttebe able to obtain answers to the
questions about national differences, the fulfilimef the criteria derived in Chapter 3

and a potential best solution.

A qualitative approach was chosen as it is “commgerms with the meaning not the

frequency” (van Maanen, 1983, p.9). So, even thotigh frequency of the same

answers in the context of documentary evidence lmeaynportant, the main focus is on

the meaning of the different national approachesider to answer the research
questions. In other words, the number of countugiag certain evidences may be an
indicator that this is a useful proof. Though, @wd not help to provide answers to the
questions about differences, superior approacheseeting of requirements among the
European countries. Therefore, words instead ofbmusare necessary in order to use
“a source of well-grounded, rich descriptions amnxplanations of processes in

identifiable local contexts” (Miles & Huberman, 8%.1). The survey and the content
analysis are therefore able to provide the necgsstormation to eventually ‘find out’

about the use of unified documentary evidences.

4.1.1 Unit of analysis and sampling decisions

When defining the units of analysis it is importantdistinguish it from the units of
observation. The ‘units of analysis’ are the uritiat a researcher wants to collect
information about (De Vaus, 2002, p.3) or the ‘Wloatwhom’ that is studied (Fletcher
& Plakoyiannaki, 2011, p.173). Depending on thesuof analysis the sample size and
the sampling strategies are chosen (Patton, 20228 Therefore the units should be
“appropriate” (Yin, 2011, p.82) in order to be aldeanalyze them in the respective
context. To be able to conduct a content analylsesunit of analysis appears in forms

of “words, sentences and paragraphs” (Klenke, 2p@3).

The units of analysis in the thesis on hand arendt®nal requirements on the VAT-
exemption of intra-Community supplies or to be mgmeecise the documentary
evidences. After having collected the informatiomowat the national proofs, it is

possible to analyze them based on the criteriavel@rin Chapter 3. Thus, the different
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designs in the national legislations are the uhiés | “want to be able to say something
about at the end of the study” (Patton, 2002, p.229 contrast, the ‘units of
observation’ aim not at providing informati@bout something but they are the units
from that the information are gathered (Hunter & Brew2006, p.88). Thus, the
information about documentary evidences are catefétom the countries participating
in the EU or to more precise the information arketa from the national VAT

legislations of the respective countries.

The sampling decision is generally very complexei¢her & Plakoyiannaki, 2011,
p.176). The decisions on sampling should not onbjude information-rich (Patton,
2002, p.242) but sometimes even multilevel appresctiletcher & Plakoyiannaki,
2011, p.181) that first aim at defining the samplpopulation, afterwards the sampling
frame and then the sampling method and size béfieresample is selected (Stevens et
al., 2006, p.183). Thereby, the sample size thpeds on the purpose of the study has
to be carefully chosen and is normally relativehyadl in qualitative research (Patton,
2002, p.230). In the context of this thesis, itfagly straightforward to choose the
sample and the sample size as there are only 2wreezithat actually participate in the
EU and are therefore obliged to adopt the requirgsnef the EU’s VAT legislation.

Thus the population of 27 Member States is alssehas the sample size.

4.1.2 Data collection

Before the data of the survey was collected, ttsskfar the content analysis was set in
the previous chapters. First, the harmonizationcgss, which led to the national
responsibility of establishing certain requiremeotsthe evidences, was examined in
Chapter 2 based on the existing literature andpth@ished Council Directives. Then,
the following Chapter 3 examined the requiremeitthe EU and the entrepreneurs on
the design of the documentary evidence based onEtirepean VAT Directive,
decisions of the ECJ concerning this topic, reléva@rature and the correspondence
and publications concerning documentary evidenc&émmany. Afterwards, the 27
Member States were chosen as possible candidatesirtber investigation on the
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national requirements based on the reasoning afvade¢he need for information about
as many countries as possible in order to ansveerebearch questions.

The respective information needed to be collectechfthe law texts. As this would
have been complicated due to restrictions in lagguskills of the author and the
availability of all specific law texts, the intedlnaetwork of PricewaterhouseCoopers
(PwC), the leading auditing and consulting companysermany (PwC, 2012c) was
used in order to collect the data needed. The VApadments of PwC in all Member
States were addressed by E-mail so that a compaaiso analysis would be based on

data as holistic as possible.

The E-Mail included a short questionnaire — as ohéhe several methods to choose
between in terms of data collection (Case, 20123%). — asking for answers to three

short questions. The first question

(1) What are the documentary evidences requiredydayr national tax
authorities in order to ensure tax exemption inecagintra-Community

supplies?

is an open-ended question that provides informamithat the national differences can
be compared and the answers to the questions camdlgzed on their meeting of
European and entrepreneurial requirements. Basetthain also answers to potential
‘best solutions’ can be given. In general, withstljuestion the information most
important to this study would have been collectédwever, two more questions were
asked in order to focus on the entrepreneur andudiee of evidence in practice.
Therefore, a question on transport documents asnne proofing document and a
question on invoices as one of the connected dhdiyado IC supplies were asked.

Thus, the second question was

(2) Please comment in particular on the question whetheompletely
filed CMR document (including confirmation of rgateissued by the

recipient of the goods) or a certificate issuedthg freight forwarder
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(without confirmation of receipt issued by the pgent of the goods)

are sufficient as documentary evidence?

This questions aims at finding out about the imgace of the signature of the
customer. As described in Section 3.2.2 the comfiion from a freight forwarder

should be sufficient as proof of the transport ashlas no interest in providing the
supplier with wrong information. The completelylddl CMR is connected with several
obstacles as it is not always that simple to collee signature. However, in case it is
done, the transport and in line with that the tf@an®f ownership and the physical
departure of the goods should be sufficiently proireall Member States. As issuing
invoices is a connected liability in the contextiofra-Community supply, the third

question focuses on finding out, if

(3) a reference to the VAT exemption like “taxrage intra-Community
supply based on Article 138 (1) of the Council Biree 2006/112/EC
fulfills the invoicing requirements based on thealoVAT law.

Also this question mainly aims at the requiremeoftsthe entrepreneur. As he is
interested in as less effort as possible, the gevass the most important document for
VAT reasons was chosen as an indicator, if specidltional requirements have to be
met. In case all countries would accept this phrdmeentrepreneur has less effort as he

can use the same invoice phrase for all counteds hctive in.

Table 2 provides an overview of the countries tieglied to the survey, the date of
request, the date of answer as well as the gradthancompany of the person
answering? Furthermore, the countries that did not answerrf@ay was not

explicitly addressed due to the law text and Pw@eets on hand) and the countries
from that information based on the law text weréhgeed are presented in the lower
part of the table. The table shows that only 13 @uR6 countries answered to the
questions of the survey. This limits the aim ofyadang a holistic view. Though, one

has to keep in mind, surveys always depend on thiegmess of people to answer the

'2 please note that the grades relate to the intrgpany grades.
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questions (Baruch, 1999, p.421). Reasons for rewearing might be that people do not

receive the questionnaire or that they do not waeskespond (Baruch, 1999, p.422). In

this case the second choice is more likely to ag@yno mail delivery failure was

received by the author. A reason is that free-afrgl questions might not be as likely

to be answered by the PwC employees as their waxkik very high (Squeaker, 2012).

Countries that answered

)

Country Date of request| Date of answer| Position of person answering
Austria 15.05.2012 23.05.2012 Senior consultant
Belgium 15.05.2012 21.05.2012 Senior manager, Rirec
Bulgaria 15.05.2012 25.05.2012 Senior consultant
Czech Republic 15.05.2012 23.05.2012 Senior caangult

France 15.05.2012 25.05.2012 Director

Greece 15.05.2012 23.05.2012 Senior consultant
Hungary 15.05.2012 23.05.2012 Consultant, Manager
Italy 15.05.2012 17.05.2012 Manager

Netherlands 15.05.2012 23.05.2012 Senior consultant
Poland 15.05.2012 23.05.2012 Consultant, Senicsutant
Romania 15.05.2012 25.05.2012 Manager

Slovakia 15.05.2012 22.05.2012 Manager

Slovenia 15.05.2012 25.05.2012 Senior consultant

No answers from Use of law text

Denmark Lithuania Luxemburg Great Britain

Sweden Cyprus Ireland Germany (until 2011)
Finland Malta Estonia Germany (2012)

Portugal Latvia Spain

Table 2 Overview of responses to survey
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Anyway, one can say that the quality of the answsra/ell as their reliability should be
very high as the person replying is an expert waykn the VAT field who knows the

language as well as the legislation. However, @mdéd mistakes as well as
misunderstandings due to language barriers arebp@dsoundaries that may occur.
Furthermore, even though there were only threetoumssto be answered the extent of
the answers reach from very detailed to very s{za#¢ Appendix 8). In addition to the
answers of the PwC experts, the requirements om&aey (the old and the new ones)
and Great Britain could be collected, based onirtfgmation available on the internet
and in the national laws. Thereby, the languaghsséf the author were able to add
these two countries to the comparison. Howevetha way information based on the

experience with the tax authorities could not biéect

4.1.3 Analysis and interpretation

The qualitative data, the inquiries and the anslysi the content belong to the
constructive approach (Gliner & Morgan, 2000, p.2Z8)ereby, collection and analysis
of data is the ‘execution of a plan’ (Riffe et &Q05, p.41). In this thesis, the plan was
to collect, compare and analyze the differencesth@ national requirements on
documentary evidence, their application to a cgtadoof criteria and the existence of a
possible best solution in order to answer the dumestif common European
requirements would be better. The basis was laithénchapters before so that the

execution of the plan could be started.

After the data collection the aim of the analysig¢a “draw conclusions from the data”
(Kent, 2001, p.74). Therefore the answers are diigtlayed in a chart in order to give
an overview of the different national evidence iegments. In this context the

evidences are assigned to the requirements baseatieoWAT Directive (see Sub-

Section 3.1.2.2). Thus, a comparison is possibleéhab the national differences are
visible. Afterwards, it is analyzed if the data rtsethe criteria developed in Chapter 3.
Thereby, the data is analyzed based on two levelsiterest. The answers to the
European level are already partly given in the frstep, however, they are displayed

in a compromised way together with the informatibthe entrepreneur is affected by
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the different requirements in doing his businedse Tuestion about the superiority of
one of the approaches will be derived from the Itesio the other two questions.
Afterwards, it is possible to give an answer toithen research question by combining
the information gathered in the literature revieG@hépter 2 and 3) as well as the

information gathered in the survey and contentyamma(Chapter 5).

This procedure is summed up in Figure 6 which shihesdifferent research steps and
their interdependencies. With the help of the dtere review, the examination of the
Council Directives, the VAT Directives and the dgons of the ECJ, the harmonization
background and the along coming issue of documgrdaidences were assessed. A
catalogue of criteria was established with the hdlghis information so that in the

following research step the results of the surveulad be analyzed based on this

catalogue. The content analysis is the basis feratfiswers to the different research

guestions.
Step 1 Step 2 Step 3
Harmonization Documentary evidence Comparison and analysis
background
Catalogue of criteria Harmonization of
requirements on
> S
I i EU -z documentary
VAT evidences?
harmonization
Requirements on
Necessity of ~ the ('ie?sign of
proofing documents “ cond}tlons and Superiority of
evidences one approach?
A
| |
I > Entrepreneur EU + entrepren. National
BEg Requirements? differences?
A A

Literature review, examination of Council Directives, the VAT

Directive and decisions of the ECJ Survey & content analysis

Figure 6 Research process
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4.2 Evaluation of this study

In order to evaluate this study this sub-chaptacems with its validity and limitations.
They are the factors that belong to the ‘practicevaluating’ (Denzin & Lincoln, 2011,
p.669). Thereby, not only the survey but also thevipus research in form of the
review of literature, directives, ECJ decisions &awl texts are taken into account. Also
the analysis is included in the examinations balowrder to “determine the value [...]
of some entity [...] and the like” (Lincoln & Guba986, p.550).

4.2.1 Reliability and validity of this study

Reliability and validity are two classic evaluati@niteria (Eriksson & Kovalainen,
2008, p.292). Reliability is a part of the validityhich means that a study is only valid
if it is reliable (Thomas et al., 2011, p.197). be reliable a study needs to represent
consistency as several repetitions or the sameandseundertaken by a different
researcher would lead to the same results (Erikssodkovalainen, 2008, p.292).

Therefore it is also characterized by repeatabflityomas et al., 2011, p.197).

This thesis can be determined as reliable as thetiten of the research would lead to
the same results. This applies to the review efdiure, directives and law texts as well
as to the results of the survey as neither the femhcerning the harmonization and the
legal requirements nor the answers to the resequelstions would change if they
would be examined again. Concerning the questioanaican be said that even if
different employees in the respective countriesewasked, the law text would not
change, only the way the content is presenteddadkearcher might differ. However,
the results of the analysis would to a great expenthe same. It can even be said that
the results are reliable from a temporal perspecés the results of this study would
only change if the European arrangement on VATatinar the arrangements on intra-

Community supplies were changed so that the doctaneavidence were affected.

The concept of validity of a study “determines hoempelling the results of [...] [a]
study will be” (Case, 2012, p.208). Of course, gvesearch aims at providing results

that are truly compelling. Thereby “the extent tltae measurement procedures
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accurately reflect the concept we are studying'sg;2012, p.208) is important. Thus, a
valid study stands for accuracy in conclusions drawrather for a “guarantee that the
report or description is correct” (Eriksson & Koaglen, 2008, p.292). That means in
contrast that an invalid study is “worthless” (Colet al., 2007, p.133).

In research a lot of different validity types exiseée e.g. Cohen et al., 2007, p.133 ff.,
Thomas et al., 2011, p.193 ff.). For qualitativee@ch mainly the internal and external
validity is important. The first one represents tha@ent to which the results correctly
mirror the object of study while the second on@dsafor the application of the findings
to similar settings. Concerning the internal validone can say that this thesis highly
reflects the research on differences and potenti#fication ideals in the context of
documentary evidence. The study is able to givevarss to the research questions
concerning documentary evidence by providing infation about all parts involved —
the basis, the theoretical design, the nationaustquos and the results based on the
former research efforts. Thus, it can be said tht@rnally the study is accurate and

correct.

Also the external validity can be approved, eveough it is hard to find a similar
setting to that this study can be applied. Thearas that the European Union as a
harmonized VAT area is a special phenomenon thatinsst unique in the world.
However, depending on the future development inoregythat also consist of a
federation of states, as e.g. the USA or Asia, ightneven be possible to apply the

findings of this research to similar settings. Thalso the external validity is met.

4.2.2 Limitation of the study

Certain limitations concerning the entire studywasl as the quality of the data have
already been mentioned in Sub-Chapter 1.3 and d®eetil.2. The definitions of

European entrepreneurs and of goods supplied atetttie application of the study in

reality. In addition, the fact that only ‘6of 27 Member States’ national design of

documentary evidence could be collected limits i of providing a holistic

'3 Germany appears twice due to the change in regaites in 2012.
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comparison. Based on the examination in Chaptern8 oan assume that the
requirements of the missing countries should nffedtoo much from the ones of the
other states but as will be seen, the differencesdme Member State are quite

fundamental.

Furthermore, due to the open-ended questions th&ean to the research questions are
only valid in the limits of the answers, providegithe PwC specialists. This should not
mean that the information are incomplete or wrongthere is the chance that some
information could be subject to limitations in ta@guage capabilities of the respondent
of the survey as well as the author. Furthermdweret are cases in that no official list of
documentary evidences exists while other countnege a high number of required
evidence. Also, some employees mention evidencasedoon practical experiences
while others do not. These differences do not icsthe study but they lead to
complications in the comparison and analysis, whigly have effects on the quality of
the final results. Therefore, further research thay be based on this study should be
conducted. The requirements of all Member Statésillso of just two or three countries
could be examined further. Chapter 6 will give sanwe details about the possibilities

of further research.

Moreover, the general problem of a Master thesiBegime limitation and the resource
restrictions. In addition, this study is limited the different formal criteria of the two
universities. While Chapter 1 has already focusedhe problem of combining two
research aims, there are also different requiresnezgarding form and structure. In
combination these differences have led to restnstin the content while it was tried to
not let this problem affect the quality at the sammee.
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5 Empirical analysis and findings

This chapter aims at presenting and analyzing ftineings of the survey on
documentary evidence in the EU. The answers tatineey questions can be found in
Appendix 8. They are the basis for the followingammnations, which rely on the
information provided in Chapter 2 and 3. Therelngt the similarities and differences
of the national documentary evidence are deduatech the findings of the survey
(Sub-Chapter 5.1) before these findings will belyred based on the catalogue of
criteria presented at the end of Chapter 3 (Sulptén®.2). The last sub-chapter (5.3)
summarizes the findings of this chapter and focosesnswering the research questions
with the help of them.

5.1 Comparison of documentary evidence in 15 EU Member States

The comparison in this sub-chapter focuses on tbhst nmportant findings or rather
differences of documentary evidence with a viewowr aspects that are based on the
theoretical conditions for documentary evidences@nted in Sub-Section 3.1.2.2. The
first aspect is the existence of an official listued by the respective Member States.
This does not mean that a conclusive check-lisulshbe available but rather that
nationally required documents for proving the VAXemption of intra-Community
supplies are either stated in the national VAT &avin an official publication. The next
two aspects focus on meeting the objective critstaded in the European definition of
an intra-Community supply. Thus, the need to prinetaxable status of the customer
and the evidences required to verify the physicghatch or transportation to another
European Member State are compared. Finally, thguinements of connected

obligations are focused on.

First of all, it can be stated that all Member &sahave different requirements on the
documentary evidence. Concerning the first aspeds interesting that not all tax
authorities issued aofficial list stating the necessary documentary evidences (see
Table 3). France, for example, is the only coutiigt seems to have no official list or

provision at all. The other countries, in contpaisivide the entrepreneurs with lists that
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are not exhaustive or conclusive (e.g. Belgium tiiedNetherlands) but sometimes very
detailed, as e.g. in Austria, Bulgaria, Hungaryher UK.

1) Does an official list of documentary evidence &t?

weegorpoor | x| o0 | x| x | - | x | x | x

Need of proof? X X X2 X X X X X

Y hot exhaustive

2 jist not conclusive Sources Survey; VATO, 2011; VATO, 2012; HMRC, 20111
Table 3 Existence of an official

2) Recipient is a taxable person in another Me mbeState

Need of proof? X X x> X - - - -
. No specific No official
notice
procedure procedure
VIES website xl) XS) XS) X5)
via|national agency] )(2)
further X4)
Need of proof? - X X X - X - X
. No specific No further
notice ) )
procedure information
VIES website X X
via|national agencyj X X"
further

Yin case of long-term relationship with the custome

in case of doubts, first contact, pick up by con occasional contact

9 qualified certificate
4)

2

commercial documentation and evidence
recommendation of PwC
written confirmation

N alternatively Sources Survey; VATO, 2011; VATO, 2012; HMRC, 2011
Table 4 Taxable status of the customer

5)

6)

Concerning thestatus of the taxable persor(seeTable 4), nine of the 16 countries

(Austria, Belgium, Czech Republic, Italy, the Netheds, Poland, Slovakia and the
UK) require a proof that the trading partner’'s VA was valid at the time of supply.
However, four of them (Belgium, Czech Republic,dPal, Slovakia) do not mention a

4 Germany is not counted twice. In case there dferdices, they are explicitly mentioned.
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specific procedure so that PwC recommends a cofyed?IES homepage. Austria has,
in contrast, a very differentiated procedure thegiehds on the time and intensity of the

trading relationship.

The comparison respective thransfer of goodsto the territory of another Member
States (see Table 5 to Table 12) shows that the Gd#s to be the most important
transport document as, except for Germany (2012¢pantries require and accept this
document as a proof of an IC supply taking placendtheless, the related requirement
for a signature by the recipient varies. Thus, Humagnd the Great Britain explicitly
call for the signature of the CMR while Bulgariadazech Republic advice it.
Furthermore, Germany’s new request of an entryificatte (that needs to include the
customer’s signature) can be equaled to the redoetite customer’s signature on the
CMR. In case of no road transportation the respeatiaybills or a bill of lading are
also accepted as suitable transport documents&nitbe assumed that the request for
signature also applies to them. Another importast toncerning the evidence on the

transfer of goods is the distinction of the tranggo

While Austria and Belgium pay very much attentiorthie case when the customer or a
third party on his behalf transport the goods, iftstance, Czech Republic, France,
Germany (2012), Hungary, Italy, Poland and Romarsawant a confirmation that the
goods indeed arrived in the country of destinatibimus, the national requirements on
certificates of the freight forwarder (acting eithen behalf of the vendor or the
recipient) differ. A carrier’s receipt is not alwsagufficient if the customer did not sign
the receipt of the goods (e.g. Bulgaria, Greecetm@ry (2011) and Hungary).
However, Slovenia and the UK accept this documeitihout signature in case the
freight forwarder acts on behalf of the vendor &wdand requires additional proof to

the carrier’s receipt.
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3) Dispatch/transportation to destination outside lie respective tenitory

Need of proof? X X
Notice Setof documentary evidenfe
Transport documents X X
Notice Place of destination needs to be visible
-CMR -CMR”
-waybill - waybill
required evidences - bill of lading - bill of lading

- receipt of posting
- any other suitable document

Additional information in the case of

- certificate from freight forwarder (without sigtuae

Dispatch | on behalf of vendo| of receipient)
(use ofe.g.
transport - copy of CMR (obtained by customer)

agent, freigh - carrier's receipt (without confirmation of re@pt)

forwarder,
post, courier]

on behalf of - written order fromthe purchagbr

purchaser - formal receipt confirmatio

- certificate from freight forwarder (without signae
of receipient)

- declaration of purchaszél(originally signed) - payment documents”
. . T 3 - i
Transport carried out by customer copy of passport or driver's licens® written order )
via - proxy of collector - acknowledge of receipt

Transport carried out by vendor |- confirmation of arrival (originally signé

Other commercial evidence X X
Notice Place of destination needs to be visible
-inwice Documents stating VAT ID of customer
- further relevant documents - purchase order mentioning delivery address

- copy of ID card

- proxy that person using VAT # acts on behalfhef
taxable person

- sales agreement

- bank statements

In addition

- signed contracts

- transport invoices

- receipts

- further payment documents

- proof of reporting of IC acquisition in EU Member
State of arrival (not required but s upportive)

Y10 be provided with an invoi

2 stating that the goods will be transported in agwofEU Member State

& showing identity of person picking up the goods

K by purchaser or authorized person

R only required in case of transg

® none of these documents have absolute power whsented separately

” CMR most essential element of proof, even thoughst not absolute power of evidence
8 including name, address, VAT number of customescdgtion of goods, place of arrival

and payment procedure

Source: Surve)

Table 5 Transfer of goods (Austria, Belgium)
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3) Dispatch/transportation to destination outside le respective temitory

required evidences

Need of proof? X X
Notice Tax authorities may require the documents to fe
translated into national language
Transport documents X X
Notice Supplier should be stated as dispatcher in th
documents
-cMrR Y - CMR (confirmed by the carrier or the recipient)
- bill of lading - any other suitbale document

- any other internationally approved transport
document

Additional information in the case of

Dispatch | on behalf of vendd

(use of e.g.

- certificate of freight forward@t
r

transport
agent, freigh

forwarder,
post, courier]

on behalf of
purchaser

- certificate of freight forward@t
ALTERNATIVELY (to transport documents):

- written confirmation signed by recipient or
authorised perso3ri

EITHER

- written statement of the recipient of the gooluatt
goods were transported to another Member Statq
OR

- authorized third party confirming the transpaft o
the goods to another Member State (without
confirmation by recipient)

ALTERNATIVELY (to transport documents):

via|

Transport carried out by customér

- written confirmation signed by recipient or an
authorised persoﬁ

- written statement of the recipient of the gooals t
transport goods to another Member State

Transport carried out by vendor

- written statement of the recipient of the goolaatt
goods were transported to another Member Statq

Other commercial evidence

Notice

- futher documents that prove the transport
IE SUPPLIER IS NOT INDICATED AS THE

DISPATCHER(in case of dispatch by freight
forwarder)

- forwarding agreement

- payment documents

- further documents revelevant to the dispatch of|
goods

Y better with signature and stamp of date and pleerival as otherwiase often chalenged b

tax authorities

2 only with signature and stamp of customer dritds an internationally approved agreement

¥ including date and place of receipt, type and titysof the goods, type, brand and registratio|
number of vehicle on which goods ware transportathe of the person who delivered the gol

Source: Surve!

Table 6 Transfer of goods (Bulgaria, Czech Republic)
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3) Dispatch/transportation to destination outside lie respective tenitory

Need of proof? X X
Notice Setof documents should be kept
Transport documents X X

Notice

required evidences

-cvRY
-any relevant document

-CMR

- delivery noté

- bill of lading

- receipt of posting

- further relevant transport documents

Additional information in the case of

Dispatch | on behalf of vendo

(use ofe.g.

transport
agent, freigh

forwarder,
post, courier]

on behalf of
purchaser

- certificate issued by freight forwarder (without
confirmation of recipient)
- receipt certificate from customer

- consignment note (signed by customer)

- confirmation of receipt (by purchaser or authediz

o]

. person)
via Transport carried out by customgr - written statement of the recipient (or authorized
persona)
- receipt certificate from customer - confirmatiofreceipt (by purchaser or authorize
Transport carried out by vendor person)
Other commercial evidence X X

Notice

- transport agreement
- proof of payment
- any othe relevant document

- copy of inwice

Y \ith confirmation of customer key document of pi

2 showing place of destination
& stating that goods will be transported to

Source: Survey; VATO, 201

Table 7 Transfer of goods (France, Germany (2011))
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3) Dispatch/transportation to destination outside lte respective tenitory

Need of proof? X X
Notice
Transport documents X X
Notice

Only original copies, no reprinted copies

required evidences

- Entry certificate (‘Gelangensbestatigung) from
customer or freight forward8r

-CMR
- bill of lading

- valid delivery notd

Additional information in the case of

Dispatch
(use ofe.g.

the entry certificate needs to include in additibe

on behaff of vendoffollowing information?

- date and place of receipt

transport
agent, freigh

forwarder,
post, courier]

on behalf of
purchaser

the entry certificate needs to include in additiba

following information?)

via

Transport carried out by customer

- day and place of end of transport

- a certificate by the freight forward®r

Member State

Transport carried out by vendor

the entry certificate needs to include in additibe
following information:
- date and place of receipt

- confirmation of receipt of goods (confirmed by
recipient)

Other commercial evidence

X

Notice

- copy of inwice

-inwice

1)confirming that goods entered the other MembereSiatiuding name and address of the
customer, the amount and description of goods, afagsue, signature receipient)

2)

¥ issued by person effecting the supply

K only with confirmation of the recipient

in case of dispatch: confirmation that freight ferder is in possession of the entry certificate |(
entry certificate can be provided by requestedieftax authorities)

Source: Survey; VATO, 201

Table 8 Transfer of goods (Germany (2012), Greece)
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3) Dispatch/transportation to destination outside lie respective tenitory

Need of proof? X X
Notice
Transport documents X X

Notice

CMR is the essential document of prdof

required evidences

-cMR??

-cMR®

Additional information in the case of

Dispatch
(use ofe.g.
transport
agent, freigh
forwarder,
post, courier]

on behalf of vendo

on behalf of
purchaser

ALTERNATIVELY (in case no CMR is available or i

is not seen as appropriate by the taxauthorities)
- declaration certifying that goods were deliverd t

via

Transport carried out by custome

purchaser's plaéé
r

Transport carried out by vendor

IN CASE ONE OF THE FOUR CRITERIA IS NOT
MET:

- confirmation of receipt of goods (by receipient)

Oth

er commercial evidence

X

Notice

only in combination with transport documents apd

ECSL/Intrastat

ALTERNATIVELY (in case no CMR is available or i
is not seen as appropriate by the taxauthorities)
- certificate issued by the warehouse provslﬂer

- extract from purchaser's accounting syster%

Any other document supporting the transportatiol

outside the territory but within the EU
- any declaration

- certification

- contracts

- purchase orders

-invoice
- bank statementdemonstration payment has bee
carried out

Y not provided, as many documents as possibld tebe collected to minimize VAT ri
2 fully completed: signed and stamped by supplieight forwarder (if any) and (most importarjt)

the purchaser)

¥ pwC advice: methodology how CMR can be linkedhtoices (e.g. if invoice numbers, quantity

of goods are the same)

K signed and stamped by purchaser; therefore anspedif the signature of purchaser's
representative or company extract should be celiect

R stating that goods are stocked in warehouse lddathe country of destination

6)showing that delivery of goods is booked
K invoice, ECSL/INTRASTAT declaration, bal
criteria to be fulffiled for VAT-exemption

9 recipient does not have to sign reception

nk statemand transport documents are the fqu

=

Source: Surve)

Table 9 Transfer of goods (Hungary, Italy)
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3) Dispatch/transportation to destination outside lie respective tenitory

Need of proof? N 3
Notice
Transport documents X
Notice
“CMR -cMRY

- any other suitable evidente
required evidences

Additional information in the case of

IN CASE DELIVERY TO PURCHASER DOES NOT
Dispatch | 0N behalf of vendo| EXPLICITELY RESULT FROM THE DOCUMENTS
(use ofe.g. ABOVE
transport - certificate of freight forwardé&k
agent, freigh - proof of receiption by purchagér
forwarder, |°N behalf of
post, courierjPurchaser

IN CASE DELIVERY TO PURCHASER DOES NOT
EXPLICITELY RESULT FROM THE DOCUMENTS

va Transport carried out by customer ABOVE
- proof of receiption by purchagér
Transport carried out by vendor
Other commercial evidence X X
Notice
-inwice -invoice
- copy of invoice signed by purchas@ - specification of sold goo&’s
- bank paymentoriginating from abroad IN CASE DELIVERY TO PURCHASER DOES NOT
EXPLICITELY RESULT FROM THE DOCUMENTS
ABOVE

- business correspondance with customer (incl.rpfde
- document confirming insurance and costs of freigh
- proof of payment for goods
- any relevant proof

Y the evidences mentioned are the understanding/6f Pased on the Dutch supreme court case
law and should be sufficient to apply exemption

2 indicating that purchaser received the goodseatiéisigned location

¥ documents should be collecte before the lapsieneflimit for fiing tax return for a given
settlement period

Y CMR together with invoice and specification of ge@re sufficient evidences

% depending on way of transportation

R only in combination with further confirmation byet customer

7)e.g. written statement from customer, specifyingcpased goods and date of their receipt
9also as part of the invoice

Source: Surve)

Table 10 Transfer of goods (Netherlands, Poland)
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3) Dispatch/transportation to destination outside lie respective tenitory

Need of proof? N X
Notice place of destination required
Transport documents N X

Notice

required evidences

-CMR

-CMR
- delivery note

Additional information in the case of

Dispatch | on behalf of vendo

(use ofe.g.

transport
agent, freigh

forwarder,
post, courier]

on behalf of
purchaser

- certificate of the freight forward8r
- confirmation of receipt issued by recipient

- suitable document of dispatch
- certificate of the freight forwarder (also withou
signature of the recipient but better with)

Transport carried out by custome

- written notice of customer or an authorized pars
stating that goods have been transported to EU
Member State

T

via|
- confirmation of receipt issued by recipient - - -
- written confirmation of the acceptance of googs
Transport carried out by vendor the customer or an authorized person
Other commercial evidence X X

Notice

-inwoice

IE appropriate:

- contract

- order of sale
-insurance paper

- any further documents

- copy ofinwoice
- contract of supply of goods
- document attesting acceptanceafmentof goodsg

Y documents need to be cumulatively fulfiled

& stating that goods were "shipped" from Romaniantutteer Member State
& signature of the recipient is recommend by PwC

Source: Surve)

Table 11 Transfer of goods (Romania, Slovakia)
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3) Dispatch/transportation to destination outside lie respective temitory

Need of proof? X X
Notice setof document®d
Transport documents X X3)
Notice
-CMR -cMR?
-any other suitable document - any other suitable transport document

required evidences

- receipted copy of the consignment note
- receipt of postina

Additional information in the case of

Dispatch | on behalf of vendo
(use ofe.g.

- certificate of the freight forwarder (also withtou
isignature of the recipient but better with)

transport
agent, freigh

forwarder,
post, courier]

on behalf of
purchaser

- consignment note

- written statement signed by custohher

Transport carried out by custom

- written order completed by customét

via|
- delivery not&
Transport carried out by vendor
Other commercial evidence X X
Notice
-inwoice -inwice

- inter-company correspondence

- the customer's ord&r

- advice note

- packing list

- details of insurance or freight charges

- bank statementsas evidence of payment

- copy of carrier's invoice

- travel ticket

- any other relevant document to the removal ofdy

b including name, surname supplier; invoice numbeojce date; name, address and VAT ID
customer; means of transport by which the good® wansported together with registration
certificate, place of destination and statemeritttie customer is wiling to provide to the Slovg
tax authorities any information with respect to gifeece of destination of goods

Jdocuments prooving removal must clearly identifgidiar, consignor (where different from
supplier), customer, goods, accurate value, modiengport and route of movement of the go
EU destination (vague descriptions of goods, gtiesr values are not acceptable)

& photocopy certificates are only accepted wheneantifitatey with stamp and date by issuing
office

K fully completed by the consignor, the haulier aigthed by receiving consignee

R completely filed andstamped by post office

6 showing name, address, VAT ID number, name ofcaiattd person collecting the goods,
delivery address, vehicle registration number efttansport used, signature of the customer
authorized person confiming receipt of goods

g deposit eqgivalent to amount of VAT that is refuthddter receipt of adequate evidence

8 showing your customer's name, address, VAT ID muraind acutal delivery address (includi
signature of customer or an authorized personreaingj receipt of goods)

R including customer’s name, VAT number and delvedgress for the goods

ne

hds,

Source: Survey; HRMC, 201

Table 12 Transfer of goods (Slovenia, UK)
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Next to the transport documents there is also dssipility or need of presenting other
commercial documents that may support the transpoctiments. Except for Czech
Republic and Hungary all countries require at leas¢® document belonging to this
group of documents (Hungary only if a CMR is noaidable). In case of doubts that the
transport documents are sufficient (Bulgaria, Hupgand Poland) or when a set of
evidences is required (Belgium, Great Britain) savdocuments are requested.

One important document is the invoice as it is megu by 10 countries (Austria,
Bulgaria, Italy, the Netherlands, Poland, Roma&imvenia, Slovakia and the Great
Britain). Thus the entrepreneurs are not only @di¢p issue this document within the
scope of the company’s business activities butadigtias a proof in the exemption

process. Thereby, only Bulgaria requires it todseieéd in the national language.

Other commercial documents are e.g. sales contractier documents, transport
agreements with the freight forwarder but also paytndocuments that show the
entrepreneur received money for the goods fromagb(@elgium, France, Italy, the
Netherlands, Poland, Slovakia and Great Britaim).e&idence that differs significantly
from the usual commercial documents is the regioest customer’s accounting proof

(acknowledge by Belgium and required by Hungary).

Concerning theconnected obligations(see Table 13) almost all countries require a
reference to the reason for VAT-exemption on theiice. This is reasonable as it is
stated in Article 226 (11) VAT Directive. While gniGreece and ltaly require the
reference to the national law, the other countalew also the reference to the
European VAT Directive. Poland, in contrary, does$ require a sentence like this at
all. It can be assumed that the zero-rating ofu@psies in Poland is not seen as a VAT-
exemption and therefore no reference is needed. ofihe country that requires the
sentence in the national language (either to theoma or the European law) is
Bulgaria. A request for any other connected obidgest is not very popular. Austria and

Germany require an accounting evidence of the [iplsu Italian tax authorities want to
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see the issued ECSL and/or INTRASTAT declaration, @reece and the Great Britain
emphasized the need to collect the evidences phpmpt

4) Connected obligations in the context of proofingntra-Community supplies

Need of proof? X X X X X X X X
Reference invoice* X )(2) (X)3) X4) X X X (X)G)
Accounting recordy N N

ECSL

Further requirements X7)
Need of proof? X X X - X X X X
Reference invoice* X (X)s) X L) xlz) x13) X X
Accounting recordg

ECSL NG

Further requirements N o

*) "Tax-exempt intra-community supply based on &leti138 (1) of the Council Directive 2006/112/EC"7
n accounting evidence must show connection betweeouating/records and evidences

3 alternatively reference to Article 39 bis BelgidAT code possible

% only in national language

either specific statement issued by tax authortieso referenece to any legislative text; altavat
reference to Art. 53, para.l of the Bulgairan VAiRAelation to Art. 7, para.1 - IC

4 alternatively reference to Section 64 Czech VAT Act

® the conditions of the tax-exemption and the VATrlmber of the customer must be recorded in the
books (for explicit record reauirements see §17m@a VATO'

& only reference to Greek VAT Act

" evidence have to be kept without unnecessary s

8 only reference to Italian VAT law (acrticle 41 Law Decree 331/1993)
9 if issuec

10 |NTRASTAT declaration (if issued)

1 not required but ok; however then use of 'zero-rated' instedthgfexempt
12) alternatively reference to Romanian law
alternatively reference to Art. 43 Slovak VAT Act

time for collection: 3-6 mon

13)

Source: Survey; VATO, 2011; VATO, 2012; HMRC, 2011; HMR2)123

Table 13 Connected obligations of proof

5.2 Analysis based on findings

The findings presented above, already allude tditeeanswer of a research question.
No analysis is needed to see that yes, there Hiegetices in the national requirements
(sub-question 1 a)). In how far they influence thetential of unified European

requirements can be answered after analyzing gwtsen the forthcoming paragraphs.
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Therefore, the possibility of assigning the reqdiidocuments to the catalogue of
criteria derived in Sub-Chapter 3.3 is assessed.

Need to check taxablg

status of customer? + + + + 3 3 3 3
Need to check transfer
EU another EU State? + + + + + + + +
Legal certainty given?| + + =) + 22 + oY +
Need to check taxablg 5)
status of customer? 3 + + + 3 0 3 +
Need to check transfer
EU another EU State? + + + + + + + +
Legal certainty given?| + o? o” + o + + +
+ [criterion fulffiled by country Y even completly filed CMRs are challenged by tatterities
O |questionable D no offical list at all
-_|criterion not fulfilled by country % differences in VAT Ordinance and the Fiscal Codmlcation Decre
4 "grey area"
% documents not conclusive and only CMR mentioneakirsole tranport docume
® no information how to proc
Sources Survey; VATO, 2011; VATO, 2012; HMRC, 2011

Table 14 Analysis of requirements by the EU
Focusing on the level of tHeU, the three basic criteria were the fulfillmentloé status
of the taxable person, the transport to another NEinber State and meeting the
principle of legal certainty. Concerning the firequirement, it is obvious from Table
14 and the findings presented above that only 8icims require a special check for the
status of the taxable persoras a basic legal criteria of an intra-Communitpy.
Important is that the statement of the customeA3 VD number on the invoice is not a
proof for its validity and cannot be used as priootase the customer is involved with
VAT fraud. As described in Section 3.1.3, it isignsthat the customer is honest by
giving his VAT ID number to the vendor but the pird® more important especially in

order to show the own accuracy.

When implementing this basic requirement in theiomal legislation — and the
examination above shows that it is important, nyabol avoid suspicion in case the
customer is involved in fraudulent transactionshre¢ factors need to be taken into

account. First, the time of the business relatignslith a customer, second the number
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of IC transactions that the entrepreneur executdstlard the number of customers in
terms of IC supply. The check of validity for evexgquirer for every transaction is a lot
of effort that stands in no relation if the entespeur is very active in IC supplies.
Therefore, a differentiation like that of Austriacathe Great Britain to carefully and
regularly check the validity of the VAT ID numbeegknding on the intensity of the
business relationship is useful. In general, it dsn said that a unification of

documentary evidence concerning this aspect waeilgdssible and reasonable.

The condition of proving théransport of goods to another EU Member Stateis
fulfilled by every country. This shows that the figcof the countries is laid on proving
this objective requirement of an IC supply. Eveoutgh, the specific requirements
concerning documentary evidence may be differéig,important that all EU countries
indeed focus on this specific condition. It is motly the most important criterion for
proofing the intra-Community supply, it is also tree on that the ECJ laid the focus in

his decisions.

Based on the ECJ, the transport can be dividedtiworequirements presented above.
Though, no country explicitly requires the transtdr ownership in its provisions.
However, the request for a confirmation by the @oer or his signature on certain
documents (e.g. on the CMR) but also the requestoairrier’s certificate (as the carrier
has no intention to lie about the delivery of ggosisows the implicit focus of the tax
authorities to have evidence for the transfer ohesship. Based on the survey, this
implication especially applies in case the customeresponsible for the transport of
goods as most of the countries require a confionaif receipt. Only the answers of the
Netherlands and ltaly (if the four required critedare solely met) leave doubt if the
transfer of ownership is adequately proven in aseansport by the customer or the
vendor as only the CMR is mentioned as documergaigence. This might lead to
problems in a VAT audit.

Concerning the second requirement by the ECJ, visible from the answers of the
countries that the evidences of the dispatch aispart to another EU Member State’s
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territory takes center stage in terms of proofirggguinents (importance of place of
destination, the statement of the delivery addeess the signature by the customer
proof this point). This is reasonable as it is ¢badition that the literature and the ECJ

lay the focus on.

However, as the taxable status comes along withyitmeans of definition, it is
questionable why the validity of the VAT ID numbesrnot paid the same attention to.
For instance, when having a look at Austria and Uhg it is visible that the more
importance is laid on the differentiation of docurgein terms of responsible carrier,
the more specific the procedure on checking thédisalof VAT ID numbers is.
However, this comparison cannot be generalizechae seen in the cases of Belgium
and Slovakia. Summing up, one can say that unificah this case would be possible
as all countries lay their focus on proofing tha {C supply indeed took place. Even
though the requirements are sometimes very diffetbry are overlapping, especially
in the context of transport documents (e.g. CMR)jcv would facilitate a European

unification is based on recent designs.

The last requirement of the EU is the one concerigigal certainty. It can be said that
not all Member States respected this Communitycypia; even though none of them
explicitly requiresconclusive proofrather “cumulatively fulfilled” (see Romania)n |
this study the principle of legal certainty was nticonnected to the request of an
official list or rather official regulations or pvsions (see first aspect of comparison in
Sub-Chapter 5.2). Only France seems to have noialffist at all. But the fact of
challenging completely filled CMR’s by the Bulgarigax authorities, Italy’s not further
specified “grey area” and Germany’s differenceshim VAT Ordinance and the Fiscal
Code Application Decree leave doubt if the coustrieally obey the principles of legal

certainty.

This shows that the analysis of this aspect do¢soacern the completeness of the
requirements. It is the insecurity for the entreewe that the national required
documents do not eventually lead to VAT-exempti&@specially Bulgaria’s case
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indicates the potential threat tax authoritiespdsal pose to entrepreneurs. Therefore,
especially in this case an official list by the Etduld provide legal certainty and help

to ensure the Community’s principles.

Only basic document$ - - - - - = o -

Avalilability 2 - - - - - - - -

Entrepreneu

No further requirementg? o o o o)

=}

g Only basic documentsf? = = = = o o o -

D

93' Availability - o - - - + - -

c

W [No further requirementd? - - 26) o o + o -

+ [criterion fulfiled by country Y all countries (except for Czech Republic) reqatréeast one commercial docunr

O |questionable 2in most of the cases the requirement of the custersignature on documents in connection with|the
- |criterion not fulfiled by country use of a transport agent restricts the availability

9 dependent on the fact if a signature needs tmbected from the customer

Duse of ‘entry certificate’

9 the availability depends on the inter
® obtain copy of invoice retained signed by purchase
Sources Survey; VATO, 2011; VATO, 2012; HMRC, 201

Table 15 Analysis of requirements by the entreprenau
Concerning the side of thentrepreneur the three requirements ‘no presentation of
additional documents’, ‘the availability of the dmeents’ and ‘no further additional
requirements’ were deducted as important. In tlistext, Table 15 summarizes the
information from the answers of the survey basethese three criteria. Concerning the
first criterion, additional documents are documentaddition to the ‘basic evidences’,
which are derived from the examinations in Cha@telThus, in case of checking the
VAT ID number the basic requirements are a copynfrihe VIES homepage or a
certificate from the tax authorities. In case ofsapply to another EU territory
documents as CMR, bill of lading or other waybdl® seen as basic. Also, certificates
from third parties (without confirmation of the ¢osher) and written statements of the
customer (in case either the customer or the seipiiiemselves transport the goods) are

not interpreted as ‘additional documents’ (see Sabtion 3.1.2.2).
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The second criterion examines the availability ibfdacuments. However, mainly the
additional ones were subject to the examinatiore st criterion concerns with all
documentary evidence. Due to page restrictions trdymost significant aspects will be

focused on in the following.

Concerning the first criterion, the most importdatt is that all countries require
additional documents compared to the basic request. This is alreadipleisvhen

having a look at the commercial documents that reoe concluded in the basic
requirements. Except for Czech Republic all coestrequire at least one commercial
document, which is mainly the invoice. But also €zdRepublic requires a written
statement of the customer that needs to be callegte freight forwarder it the same

one is not able to provide an acceptable confironadif dispatch.

Other additional documents are among others th&ypod the collector in case of
transport by the customer (Austria), the commerdatuments needed in the case
Belgium wants to prove the taxable status of tretaruer, the entry certificate required
by Germany (2012), a warehouse receipt from therothember State (Hungary), an
extract from the customer’s books (Belgium and Hugy or a specimen of the
purchaser’s signature (see Hungary). They all sspreadditional collecting efforts for
the customer. Especially, in case a set of docusniemequired the number of additional
documents can be very high (e.g. Belgium and Fpar€encerning the connected
obligations, the most striking additional documeit® the accounting evidences
required by Austria and Germany (2011, 2012), whiich at showing the “connection
between the accounting records and evidence” (Pwsiria, 2012) and the ECSL and
INTRASTAT declaration requested by Italy. As no oty fulfils the ‘basic
requirements’, a unification seems advantageous ftbe point of view of the

entrepreneur.

The availability of documentary evidence is not always given angedds on the
respective proof. For instance, the proof of thet@mer’'s VAT ID via VIES homepage
is relatively easy as the website is in generakssible all the time. However, the
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collection of an official certificate depends ore tbpening hours of the tax authorities
and respective employee’s workload.

Also, in case of proving if the transport to anethember State indeed took place the
involvement of the freight forwarder and the custorm the collection process often
restricts the availability. Thus, it might be diffilt to convince the customer who is not
further involved with the proofing process, to pdes a specimen of his signature
(Hungary) or an extract from his bookkeeping (Bahgiand Hungary). Also the freight
forwarders’ will to collect the signature of thestomer on certain documents is
questionable. Sub-Section 3.2.2 already depicteddifficulty in this case. Therefore
several countries do not fulfill this second ciiter Based on the answers to the survey
guestions, Slovakia appears to be the only couhtaiy fulfills this second requirement
of the entrepreneur. Thus, also in this case tlsggdeof unified documents could help

in this case to improve or ensure the availabdityhe evidences.

The criterion of nadditional requirements focuses on the avoidance of certain duties
that are connected with the collection and presemtaof documents. Bulgaria, for
instance, requires the invoice to be issued in &idgp. That means that even though
almost all countries accept the reference to theofgan VAT Directive, the
establishment of a common invoice is hindered bis tlanguage criteridn.
Furthermore, the process of getting into contath wWie respective persons in order to
obtain the proxy of the collector (Austria) or axtract from the customer’s accounting
system (Belgium, Hungary) increases the effortstlier entrepreneur. But also the use
of the new ‘entry certificate’ in Germany (2012) tbe time limits by Greece and the
UK illustrate further requirements. Thus also hirean be said that a unified list of
documents could help to avoid additional efforts flee entrepreneur by collecting

unified documents.

'3 There are several more differences in the inveégairements, which are not subject to this thesis.
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5.3 (ritical summary

This chapter aimed at providing an overview of tliféerences in the European VAT

legislations, their accordance with EU requiremeantsl their impact on European

entrepreneurs. Therefore, a comparison of the dentary evidences in 16 (Germany
twice, though) of the 27 Member States was giverrefore the answers of the survey
were first assigned to four conditions derived act®n 3.1.2. Afterwards these answers
were analyzed based on a catalogue of criteridblestad in Sub-Chapter 3.3. It was

shown that none of the countries does meet adr@itthe legal requirements of the EU
as well as the economic requirements of the ergreggur. Though, the failure to comply

with the entrepreneurial criteria is more strikittpwever, no country provides a ‘best
solution’ for the EU and the entrepreneurs thaticcdne further analyzed as a potential

unification basis. Hence, with this conclusion,ralearch sub-questions are answered.

This chapter has definitely shown that there areegones significant differences in the
national requirements on documentary evidence @wthermore, there is no country
that fulfills the requirements of both, the EU ahd entrepreneur (1 b) and therefore no
‘best solution’ on design and arrangement of docuarg evidences (1c) could be
identified. While the main research question wél dnswered in the following chapter,
it can already be said that countries that do equest the proof of the validity of the
customer’s VAT ID number or whose design of docutagnevidence led to doubts
concerning the legal certainty, should definitepdate their legal requirements. Their

implementation is important in the context of VAXeenpting IC supplies.

Also, the practical implications that come alonghwcollecting specific documents
required by the national tax authorities shouldgsessed in order to give entrepreneurs
the chance to successfully implement the along rgnorganizational procedures in
their business activities. Thereby not only the liekpefforts, partly assessed in this
thesis, should be taken into account but also rii@icit efforts that come along with
the collection of the documents and influence nyaithle supply structure, human
resource decisions but also the overall expansivategy of the entrepreneur’s

company.
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6 Conclusion

This final chapter is divided into three sub-cheptén order to provide a better
overview of the eventual findings, the unificatipatential and the outlook. Therefore,
Sub-Chapter 6.1 presents the final summary andrisevers to the research questions
while Sub-Chapter 6.2 deals with a potential hanzedion proposal before the last sub-
chapter (6.3) provides the final conclusion andgbeential for further research.

6.1 Final summary and answers to the research questions

This Master Thesis aimed at comparing and analyimegy documentary evidences
required by the different EU Member States. Thisvimportant as until now the
manifold literature concerning VAT and documentawdence focused mainly on the
national level and language. This was restrictmg}, only from a researching point of
view but especially from the entrepreneurs’ perspe@s they are the ones that have to
deal with differences in national requirements. Duentary evidences do not only
influence normal business activities in the contéxhtra-Community trade but also the
entrepreneurs’ expanding decisions. Especially,ldtter one is important at times of
fast growing markets that require the entreprengufgcus on internationalizing. Thus,
this thesis fills the research gap of a missing gamson concerning required evidences

in the EU Member States as well as an analysisiantarnational level.

In order to reach the research objective four mebequestions were developed. The
main question was (1)Is it advantageous to assess the same requiresntnt all
Member States instead of giving the responsibibitthe Member States?’As this
guestion is not able to be answered directly, thugber sub-questions were established
that aim at supporting the answering process. Wigtresults of the review of literature,
directives and decisions of the ECJ in Chapter @ &ras well as the results of the

comparison and analysis in Chapter 5 it is possdBnswer these questions.

Thus, concerning the first sub-question (la) wha differences in the national

documentary evidences are, it is possible to stetethe differences of documentary
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evidences reach from the basic establishment a$taof potential proofs, over the
fulfillment of two requirements based on the deiomn of intra-Community supply to
additional requests and obligations connected whie matter of fact. The former
chapter showed that the theoretical examinationiclwtied to the conclusion that
differences might exist, differs significantly frothe reality and the extent of striking
differences. However, as can be seen on the tablspresent the results of the
comparison and analysis, a potential unificatioense possible so that a common

evidence basis might be established to a certaanex

Concerning the second sub-question (1b) that aiomedaying in how far the national
requirements of the different Member States fulfiie premises of the EU and the
requirements of the entrepreneurs it can be sa#d tilone of the states does
contiguously fulfill the European or the entrepremna requirements. This is interesting
as the European requirements were exclusively deduftom the European VAT
Directive and the decisions of the ECJ. The faat timly five countries fulfilled the
requirements of proofing the taxable status of ¢bhstomer, proofing the supply to
another Member State and meeting the principlegéll certainty shows the insecurity
of national tax authorities in the context of esdiing appropriate conditions in order
to VAT-exempt IC supplies. On the entrepreneuriavel even no country’s
requirements were able to fulfill the criteria dfaSic documents’, ‘availability of
evidence’ and ‘no additional requirements’. Thiswh that all Member States seemed
to not have focused on the entrepreneur’'s requménevhen designing the
documentary evidence, even though the entrepraadghe most important partner for

them in terms of collecting evidences.

The answer to the former question already indicttiatla potential ‘best solution’ (sub-
guestion (1c)) from one of the Member States caudtl be found as none of the
countries fulfills all requirements of the catalegof criteria. As said before, the
premises by the EU and also the entrepreneur cased® as basic criteria that every

Member State has to fulfill as they are deductedhftegal and reasonable sources.
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After having answers to the sub-questions it is mmsgsible to focus on the main
guestion of this study: if it is advantageous teegihe EU instead of the Member States
the responsibility of establishing documentary enices. It was already mentioned in
the summaries of Chapter 2 and 3 that taking tbeamsibility from the Member States
means cutting their fiscal sovereignty. This isexsplly important as the states still
have and want to keep a maximum degree of autonorgyms of VAT rate and VAT
audits. Unifying the required evidences would thane reduce their autonomy in terms
of the arrangement of VAT audits. That the Membites do not appreciate this was
already visible from the fact that the requestutbaomy and sovereignty hindered the
establishment of a final VAT system in 1993.

Though, in the context of documentary evidence ification seems advantageous as
the respective tax authorities seem to face cepiahlems and insecurities in assessing
requirements that ensure tle®rrect and straightforward execution of theVAT
exemption and the prevention of tax fraud and evadturthermore, from the point of
view of the entrepreneur, common requirements deene very advantageous in order
to give him certainty about the application of tk&T-exemption in case of IC
supplies, to reduce external and internal effond aventually reduce costs that come

along with the differences in the national desighdocumentary evidences.

6.2 Harmonization proposal

This thesis showed that the EU aims at harmonizimg VAT system. And as
harmonization does not mean unification, the adjest of the requirements of
documentary evidences on the European level seims tore purposeful. Therefore,
one possibility to combine the wish for sovereigfiitym the Member States and the
wish of the entrepreneurs to have common evideisct®e arrangement of a common
basis of documentary evidence. This basis shoulegelated by the EU and focuses
on the fulfilment of the most important requirertgenn terms of intra-Community
supplies while the Member States have the opticadtbcertain evidences that they see
as important to ensure the correct and straighticshexecution of the VAT exemption

and prevention of tax fraud and evasion. That gasamient on the European level is
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possible shows the comparison and analysis indhadr chapter, which indicate that

enough similarities in the national requirementstex

Concerning the EU level, the conditions for provthg VAT-exemption should be the
taxable status of the customer and the supply @dgao another Member State.
Thereby, the first condition should be proven bgatting the validity of the VAT ID
number. An entrepreneur should ask the nationdloaities for an official affirmation
at the beginning of every new business relatiorsstapd check the taxable status
afterwards isochronous, e.g. every year with thip led the VIES webpage. An
improvement that would reduce bureaucracy for betitrepreneurs and national
bureaucracy would be the establishment of a Européatabase including all
information about the validity of VAT ID numbers oértain entrepreneurs as well as
their official address. Thereby, the responsibilitfy keeping the system up to date
should lie by the national authorities that alsuéesthe VAT ID numbers. Though, this
database would not absolve the entrepreneur froeckamg the validity of VAT ID

numbers of his business partners.

As evidence for the second condition, based orcoimeparison and analysis above, the
usual transport documents as e.g. CMR, wayhbills l@hf lading seem appropriate.
Furthermore, a customer’s certificate of transpgrtihe goods to another EU Member
State in case he is responsible for the transfef mception in case the vendor executes
the supply as well as a freight forwarder’s cegéife (without the customer’s signature)
should be basic requirements to proof the transportispatch. Furthermore, the
presentation of an invoice is also a useful docunrecombination with the transport
evidences as the former examination showed. Depgndn these evidences the
Member States have the possibility to add certaguirements as e.g. the presentation
of accounting or declaration evidences as well agdam commercial documents.
Though, too demanding requirements as e.g. an @xdeom the customer’s

bookkeeping system should be avoided.
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Even if a harmonization of documentary evidencesiilar to the one of invoice
requirements, will not be conducted, also otheiomst as e.g. a software or sources
similar to the VIES homepage may be establishextder to give entrepreneurs a better
overview of the different national requirements aalices for the practice. However,
there is still the possibility of relying on prof#snals, such as tax consultancies, that
can provide them with the respective requirements @actical experiences. The last
option, to collect as many proofs as possible hatsame time the least option for the
entrepreneur as the result of a “harmonization’cess should not aim at distorting
conditions of competition or hindering the free rament of goods and services within

the internal market.

6.3 Final conclusion and potential future research

Concluding, it can be said that this study indeestegan overview of the national
differences in documentary evidences in the contéxintra-Community supply by

critically analyzing them. Furthermore, this an@éysn the basis of European and
entrepreneurial aspects showed the extent of tH#fsrences but also the potential
harmonization of documentary evidence to a certhiasic degree. Moreover, it
supported the theory that efforts and costs forepnéneurs, especially when thinking
about internationalizing, are very high. Thus, epteneurs may partly be limited in
terms of exploring internationalizing advantagescese intra-Community supplies
should be executed from a certain country. Howetgedetermine the real influence of

documentary evidences on European businessesrfoedearch is required.

The examinations, findings and conclusions of stigly can build the basis for further
investigation. The integration of factors that wesrcluded from this study and
restricted it therefore in a certain way, as eagrded intra-Community supply or chain
transactions, could lead to further findings. Aldbe analysis of more than three
requirements in case of the EU and the entrepremeauld be less restricting.

Moreover, gathering national requirements concegrdimcumentary evidences from the
Member States that did not reply to the surveyher gelection of just two or three

countries in order to get more detailed informaoa possible further research steps.
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Also a second survey step could be implementeldarcontext of further investigations.
Thereby, the establishment of a list of documentaxydences proving certain
conditions that would lead to the VAT-exemptionmfa-Community supplies could be
established in a first step. This list would bedshen former examinations concerning
the different national conditions and would takeuieements of the EU and the
entrepreneurs into account. VAT experts as thama fPwC but also different European
companies could be asked in the second step, toadgathe list concerning certain
criteria as e.g. practical feasibility, accordangth the European harmonization aims or

impact on internationalizing decisions.
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Appendices

Appendix 1 VAT in relation to total tax revenue in the EU (2008-2010)

Short Description

Short Description is not available

UNIT Millions of euro (from 1.1.1999)/Millions of ECU (up to 31.12.1998) Source of Data Eurostat, 2012
SECTOR General government; institutions of the EU Last update 03.09.2012
INDIC_NA Value added type taxes (VAT) Extracted on 10.09.2012
GEO/TIME 2008 2009 2010
Total tax receipts VAT Relation Total tax receipts VAT Relation Total tax receipts VAT Relation

European Union (27 countries) 3.348.890,4 862.585,3 25,76% 3.014.853,1 783.609,3 25,99% 3.164.515,1 860.670,5 27,20%
Belgium 104.784,9 24.126,1 23,02% 98.266,0 23.600,1 24,02% 105.131,9 25.229,5 24,00%
Bulgaria 8.673,3 3.862,2 44,53% 7.437,6 3.156,0 42,43% 7.320,0 3.322,2 45,39%
Czech Republic 29.139,2 10.437,2 35,82% 26.366,2 9.783,5 37,11% 27.682,1 10.419,9 37,64%
Denmark 110.346,6 23.635,5 21,42% 104.944,7 22.701,6 21,63% 110.086,2 23.245,2 21,12%
Germany 585.460,0 175.870,0 30,04% 556.510,0 177.680,0 31,93% 559.020,0 180.220,0 32,24%
Estonia 3.280,4 1.287,7 39,25% 3.118,9 1.224,0 39,24% 3.008,1 1.257,2 41,79%
Ireland 43.705,5 13.102,1 29,98% 35.879,5 10.337,7 28,81% 34.821,0 10.056,0 28,88%
Greece 48.975,0 17.020,0 34,75% 46.410,0 14.914,0 32,14% 45.691,0 16.308,0 35,69%
Spain 231.325,0 55.506,0 23,99% 200.694,0 43.406,0 21,63% 214.770,0 57.845,0 26,93%
France 525.132,0 137.736,0 26,23% 482.978,0 130.079,0 26,93% 503.583,0 135.498,0 26,91%
Italy 461.092,0 93.698,0 20,32% 445.067,0 86.280,0 19,39% 449.862,0 96.834,0 21,53%
Cyprus 5.291,2 1.816,2 34,32% 4.490,6 1.545,6 34,42% 4.639,4 1.597,4 34,43%
Latvia 4.801,5 1.538,1 32,03% 3.357,8 1.109,2 33,03% 3.403,0 1.192,2 35,03%
Lithuania 6.863,4 2.593,0 37,78% 4.737,1 1.960,8 41,39% 4.629,3 2.180,5 47,10%
Luxembourg 10.031,9 2.344,9 23,37% 9.851,0 2.367,7 24,04% 10.574,6 2.454,6 23,21%
Hungary 28.093,9 8.224,1 29,27% 24.592,6 7.820,2 31,80% 24.941,1 8.442,0 33,85%
Malta 1.615,6 458,4 28,37% 1.642,5 456,8 27,81% 1.678,1 477,1 28,43%
Netherlands 146.796,0 43.221,0 29,44% 139.681,0 40.086,0 28,70% 145.279,0 42.654,0 29,36%
Austria 80.352,0 21.934,7 27,30% 76.260,6 22.158,0 29,06% 78.473,7 22.735,3 28,97%
Poland 83.774,4 29.103,4 34,74% 63.814,4 23.056,2 36,13% 73.670,2 27.535,7 37,38%
Portugal 41.298,6 14.424,0 34,93% 36.951,4 11.971,2 32,40% 38.886,3 13.517,3 34,76%
Romania 26.133,2 11.036,3 42,23% 20.682,6 7.852,3 37,97% 22.524,5 9.493,9 42,15%
Slowenia 8.692,2 3.165,2 36,41% 8.035,1 2.984,5 37,14% 8.104,3 3.012,0 37,17%
Slovakia 11.116,4 4.453,5 40,06% 10.164,9 4.221,3 41,53% 10.404,7 4.182,0 40,19%
Finland 57.308,0 15.511,0 27,07% 51.790,0 14.951,0 28,87% 53.355,0 15.261,0 28,60%
Sweden 126.527,3 30.941,0 24,45% 112.507,6 28.225,8 25,09% 130.186,5 33.833,8 25,99%
United Kingdom 558.281,0 115.539,8 20,70% 438.622,1 89.680,6 20,45% 492.788,9 111.866,5 22,70%
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Appendix 2 EU entries and corresponding years

N\’ SN

The European Union

Adapted from EP (2010).

Legend AT — Austria FlI - Finland LV — Latvia
BE — Belgium FR — France MT — Malta
BG — Bulgaria GB - Great Britain NL — The Netherlands
CY — Cyprus GR - Greece PL - Poland
CZ - Check Republic HU — Hungary PT - Portugal
DE - Germany IE - Ireland RO - Romania
DK — Denmark IT - ltaly SE - Sweden
EE - Estonia LT - Lithaunia SK — Slovakia
ES - Spain LU — Luxemburg SI — Slovenia
Please note that the VAT reaulations do not gpplvatthe following territories:
e  Mount Athos e the territory of Busingen;
e the Canary Islands ¢« Ceuta;
» the French overseas departments . Melilla;
«  the Aland Islands «  Livigno;
*  the Channel Islands e Campione d'ltalia;
» the Island of Heligolar e the Italian waters of Lake Lugal
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Appendix 3 Europe and the origin of VAT

Even though the origin of VAT in Europe is seertha beginning of the 0century
(Zerres, 1978, p.19ff.), the date of origin cande¢ centuries ago (Grabower et al.,
1962, p.7 f.). Also, Non-European ages with no V@ilar taxes but highly developed
economies are important for its development as théynot only set the basis for the
VAT systems that we know today but they also a#éfdcand influenced — not only
through trade — the development in European casitiihus, it is surprising that the
idea of VAT did not occur previous to the firstlcdd B.C., especially as several highly
developed economies complied with the requiremfemtsuch a systerif. For instance,
the Sumerian (3.500 — 3.200 A.D.), Old-Babylonia@Q0 — 1926 A.D.), Ptolemaic and
Jewish (1000 A.D.) ages were highly developed &edttade was manifold. Presents,
spoils of war, tributes or disposals to templegias-away in the context of transactions
cannot be seen as transaction taxes and were edbissions of superstition (for more
information see e.g. Grabower et al., 1962). Howewegeneral, the cultures would
have fulfilled the premises necessary for a VATtays Thus, non—European ages laid
the basis for the evolution of that special taxaffecting and influencing European
economies (Grabower et al., 1962, p.7f.) but “VATailfter all a European creature”
(Keen & Smith, 1996, p.377).

In his conductions, @ABOWER ET AL (1962, p.8ff) assumes that the origin of VAT can
be set around the™8or 7" century B.C. in Greece where it was introduced thue
practical reasons in connection with the traderetipus metals. &ri17z (1921, p.3)on
the other hand rather sees the beginning aroundD6 iA the Roman Empire when

Augustus introduced a disposal on turnovers. leroHuropean countries the *history of

16 E g. the Sumerian (3.500 — 3.200 A.D.), Old-Bahida (2.400 — 1926 A.D.), Ptolemaic and Jewish
(1000 A.D.) ages were highly developed and theetrads manifold. Presents, spoils of war, tributes o
disposals to temples cannot be seen as transaakes and were rather expressions of superstiiown (
more information see e.g. Grabower et al., 1962).
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VAT’ started a few centuries later. The kingdomtbé Franks and Germany, both
known as cultures of absorption, copied the Ronyatem in the Middle Age (Scheller
in Grabower et al., 1962, p.99). Spain introdudee $o-called Alcabala in the 14
century (Terra & Kajus, 2011, p.272), which is sesnan important milestone in the
development of VAT (Franke, 1941, p.7) due tortifuence on other countries, e.g. the
Netherlands (Schoenmaker in Aronowitz et al.,, 1998%&). Furthermore, England,
Austria (Feld, 1927, p.2ff.) and Italy as well aamg areas around the Mediterranean

Sea had certain turnover taxes (Grabower et aR,12670 ff.).

The VAT forms described in the paragraph aboveameestors of the contemporary
VAT (Feld, 1927, p.1). The first VAT forms taxedateestates, turnover on goods in
general and on market places in particular (Grabetel., 1962, p.16 ff.). The later
introducedexcisewas a consumption disposal that has its origirhentaxation of the
income from property (Hullmann, 1805, p.140ff.) kehthe quittance taxes from the
19" century focused on the taxation based on quitrfeen Stein, 1871, p.473).
Especially, these two kinds of taxes are often mhiae the precursors of ‘modern’
value-added tax (see e.g. Hiubschmann, 1967, pl8; E827, p.1), which is actually
accredited to a German businessman called von Sgef@erres, 1978, p.20; Ebrill et
al.,, 2001, p.4). He developed thmefined VAT which does not tax every single
transaction but only the value added to a goockdine rest was already taxed at the last
turnover (Siemens, 1921, p.3f.). Furthermore, Thm®aAdams (Terra & Kajus, 2011,
p.271), German minister of Finance Popitz (Bornhpf2010, p.120) and French
general director of tax Maurice Lauré (Vanistendd&$11, p.186) influenced this
development of modern VAT so that the general mfeget taxation is still the basis for
the actual VAT system.
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Appendix 4 The rise and fall of VAT

Discussions and changes in the European VAT lap@seae not a problem of the
present. From its beginnings until the™6entury value-added tax was subject to
several recessions and revivals. For instancey #fte Middle Age the turnover tax
vanished in several countries but reappeared id@ieentury in order to be abolished
for another time (Grabower et al. 1962, p.99fffobe it became a constant factor in the

European tax systems.

An explanation for this inconsistent appearancelsafound when having a closer look
at the establishment diax systemsn general. Basically, tax systems needed the
interaction of times of poverty and times of reliefthe first period — mostly times of
war und financial difficulties (Popitz, 1921, pWackerle, 1930, p.7) — fiscal questions
arose and people dealt with different kinds of smsangements. Then, in the second
period, people had to deal with the fiscal expaemsnfrom the first period in order to
establish a working tax constitution. However, thaésteractions were very seldom
(Grabower et al., 1926, p.99f.).

Another factor for the slow and uneven developmehtVAT systems wasthe

combination and variety of emerging unfairness aew ideashat were supposed to
make systems fairer. One example is Bremen whexeVikT law was abolished in
1884 after 21 years of usage due to inconsistedt discriminating treatment of

residents compared to foreigners (Senate Bremd®, 18260).

After the First World War there was a change indkaling with VAT. First of all, the
interaction of times of poverty and times of reltebk indeed place when different
states started to examine VAT experiences. Secgorahntrast to 1884, the interaction
of public critique and new ideas supported the dedor a working VAT system,
especially in France and Germany. There, VAT wégiaed as complicated and labile
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due to instability of currency (Wackerle, 1930, fp.&s well as unsocial and anti-
business due to its lack of fair competition (Rtehs 1968, p.146; Sullivan, 1965,
p.13). Furthermore, the inflation in the 1920s #re@lgovernments’ exploitation of VAT

for enrichment reasons showed the advantages aadivdintages of different VAT

designs (Franke, 1941, p.4). Even though most V¥&tesns had to undergo certain
changes — the Dutch VAT system changed three tinisn 30 years (Aronowitz et

al., 1996, p.5) — some system, e.g. in Germanyasted almost 50 years (Bornhofen,
2010, p.120; Dathe, 2009, p.1).

Another reason for not abolishing VAT another timas not only the intense dealing
with this kind of tax but also a change in the edatlemands. The financial distress
caused by the First World War was very high, egigcior Germany (Wackerle, 1930,

p.7,). Therefore the governments kept VAT ‘at thkpenses of the individual, on the

behalf of collectivity’, which can be interpreted a sign for growing demands of the
state (Franke, 1941, p.3).

Appendix 5 Article 3 of the Treaty of Rome
For the purposes set out in Article 2, the actgitof the Community shall include, as

provided in this Treaty and in accordance withttheetable set out therein

(@) the elimination, as between Member States, of oustaduties and of
quantitative restrictions on the import and expuofrtgoods, and of all other
measures having equivalent effect;

(b) the establishment of a common customs tariff ané @ommon commercial
policy towards third countries;

(c) the abolition, as between Member States, of olestad freedom of movement
for persons, services and capital;

(d) the adoption of a common policy in the sphere oicaffure;
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(e) the adoption of a common policy in the sphere afisport;

() the institution of a system ensuring that compmtitin the common market is
not distorted;

(g9) the application of procedures by which the econgpoiicies of Member States
can he co-ordinated and disequilibria in their beés of payments remedied;

(h) the approximation of the laws of Member Statesht® éxtent required for the
proper functioning of the common market;

(i) the creation of a European Social Fund in orderiniprove employment
opportunities for workers and to contribute to tlaesing of their standard of
living;

(j) the establishment of a European Investment Bantadditate the economic
expansion of the Community by opening up freshuesss;

(k) the association of the overseas countries anddees in order to increase trade
and to promote jointly economic and social develepm(Art. 3 Treaty of

Rome)
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Appendix 6 Council Directives on the harmonization of the laws of the Member States relating to turnover
No Date Content No | Pagq Date Repealed by / valid until
1| 67/227/EEQ 11.04.1967| Harmonization of legislation of Memb#at8s concerning turnover taxes L[AB01| 14.04.1967 Appendix XI Part A VAT Directive
2| 67/228/EEQ 11.04.1967 tS;)r(UCt”re and procedures for application of theroom system of value added| | 7, |1303| 14.04.1967 Art. 37 Sixth Directive
3| 69/463/EEC 09.12.1969| Introduction of value added tax in Menthates L 32D 34 | 20.12.1969 Extension of application deadline until 01.01.1972
4| 71/401/EEQ 20.12.1971| Introduction of value added tax in ltaly L283| 41 | 24.12.1971] Extension of application deadline until 01.01.1972
5| 72/250/EEQ 04.07.1972| Introduction of value added tax in Italy L 162 18 | 18.07.1972 Extension of application deadline until 01.01.1972
6| 77/388/EEQ 17.05.1977| Common system of value added tax: unifmasis of assessment L 148 | 13.06.1971 Appendix XI Part A VAT Directive
Supplementing the common system of value addedrtebamending Directive
7| 9a/siEC | 14.02.1994 7 7/388/EEC - Special arangements applicable torgbband goods, works off | ¢4 1 165 | 93 03 1994 Appendix XI Part A VAT Directive
art, collectors' items and antiques for the refahdalue added tax to taxable
persons not established in the territory of thentigu
8|79/1072/EEQ 06.12.1979| ATrangements for the refund of value added taxtable persons not L 331 11 | 27.12.1979 Directive 2008/9/EEC of 12.02. 2008
established in the territory of the country
9| 78/583/EE(Q 26.06.1978 L 194 16 | 19.07.1978 Appendix XI Part A VAT Directive
10| 84/386/EE] 31.07.1984 AMENding Directive 77/388/EEC - Application of valadded tax to the hiring|, »n4l 5g | 03.08.1984 Appendix XI Part A VAT Directive
out of movable tangible property
11| 80/368/EE] 26.03.1980 E;‘g‘éss'fé‘E‘g the French overseas departments franscope of Directive L 90| 41 | 03.04.1980 Appendix XI Part A VAT Directive
12| Proposal - COM(1982)87 COM(1984)84 -
13| 86/560/EEQ 17.11.1986 Arrangemen_ts for the re_fund o_f value added taaxalle persons not L 326l 40 | 21.11.198¢
established in Community territory
14 Proposal - COM(1982)402 -
15| 83/648/EE] 19.12.1983| Deferment of the introduction of the common systémalue added tax inthe || a5 49 | 23 12,1983 Extension of application deadiine until 01.01.1986
Hellenic Republic
16| Proposal - COM(1984)318 -
Exemption from value added tax on the temporaryoirigtion of goods other 412.12.1992 (Art. 2 (1) Council Directive
17| 85/362/EEQ 16.07.1985 than means of transport L 192 20 | 24.07.198% 91/680/EEC of December 16, 1991)
18 89/465/EEQ 18.07.1080| AP0lition of certain derogations provided for intisfe 28 (3) of the Sixth L 226| 21 | 03.08.1989 Appendix XI Part A VAT Directive
Directive, 77/388/EEC
19| Proposal - COM(1987)315 -
Common system of value added tax: derogationsrimection with the special
20| 85/361/EEQ 16.07.1985| aids granted to certain farmers to compensatéhtodismantlement of monetafn:192| 18 | 24.07.198% December 31, 1991
compensatory amounts applying to certain agricaltproducts
21| 86/247/EEQ 16.06.1986 aglfgr?i"fge%futgﬁc'“trOd”Ct'O“ of the common systémalue-added tax inthe || 4 e/l 57 | 20.06.1986 Extension of application deadiine until 01.01.198

Table established based on overview of Kofler (2Glifles 28ff.).
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Appendix 7 Changes of the VATO since 1993

The table below shows the amendments and changtse o#ATO from 1993 until
today. Three changes apply to the Articles 17a To toncerning documentary
evidence. While the first two ones from 1995 an@&@re minor amendments, only the

latest change is the one that restructured theendnatience process.

Date BGBI. I S.| Article Change
27.04.1993 600 - Amendment
27.12.1993 2378 6 (58 8§34 (1)S.2

881,4,6,7,9,13,1717¢ 17b,17¢, 19, 20,
11.10.1995 1250 21 2146, 48, 51, 54, 61, 69
04.06.1996 789 - 81
12.12.1996 1851 2 881, 38, 41, 414, 50, 59
19.12.1997 3121 6 88§ 36, 37, attachment 8869, 70
09.06.1999 1308 - Amendment
22.12.1999 2604 10 881, 12, 44,52, 53, 57, 65
19.12.2000 1790 15 88 25, 33, 44, 53, 61, 69
20.12.20014 3794 19 Content, 8830a, 31, 33, 39a, 41, 44, 59162
16.05.2003 660 7 881,59
15.12.2003 2645 6 Content, § 31
21.02.2005 434 - Amendment
22.09.2005 2809 4 (32 861 (1)
22.08.2006 1970 9 833S.1
13.12.2006 2878 8 848 (4)
20.12.2007 3150 9 823
Content, 81817c (2) Nr. 4, |, 88 20, 21, 59,

19.12.2008 2794 8 61 6la, 74a
20.12.2008 2850 9 848
17.03.2009 550 7 868 (1)
08.04.2010 386 7 830a S.1
17.11.2010 1544 7 88§59 S.2
02.12.2011 2416 - 88,9, 10, 11, 13, 14.7¢,17h, 17¢, 43, 44, 744

Notice: Changes concerning the articles for docuargrevidence are highlighted black.

Appendix 8 Answers to the survey questions
This appendix contains the answers to the E-Mailesu concerning documentary

evidences. They are listed in alphabetical orddrtha text is the original answer text.
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Country 1 Austria (only available in German)

Question 1)What are the documentary evidences required by ymtional tax

authorities in order to ensure tax exemption inecabintra-Community supplies?

Grundsatzlich muss der liefernde Unternehmer, de@e @nnergemeinschatftliche
Lieferung ausfuhrt, eine Rechnung ausstellen, diee anter 3. genannten
Rechnungsmerkmale enthalt. Weiters muss auch mi@elegnachweis nachgewiesen
werden kénnen, dass der Gegenstand der Lieferumgilmige Gemeinschaftgebiet

befordert oder versendet wurde.

Beférderung

Insbesondere wenn der Gegenstand der Lieferungdeetfdwird, gelten sehr strenge
Vorschriften. Zusatzlich zu einer Kopie der ordnsggmalien Rechnung missen noch

folgende Dokumente vorliegen:

e ein handelsiblicher Beleg, aus dem sich der Bestingsort ergibt,
insbesondere z.B. Lieferschein;

« eine original unterschriebene EmpfangsbestatigulasyAbnehmers oder seines
Beauftragten bzw. wenn der Empfanger befordert Oial) durch eine original
unterschriebene Erklarung des Empfangers, dasserrGkgenstand in das

Ubrige Gemeinschaftsgebiet beférdert.

Dartber hinaus hat in Abholféallen der liefernde éinehmer die Identitat des
Abholenden festzuhalten (durch eine Kopie des Rasses bzw. Fuhrerscheines) und
sich die Vollmacht des Beauftragten zur Abholunghveeisen zu lassen (Kopie der

Vollmacht/des Auftrags des Abholenden.
Versendung

Werden die Gegenstande versendet reichen als Balegeis neben einer

ordnungsgemallen Rechnung ein Versendungsbeleg wiachtbrief oder
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Postaufgabeschein bzw. eine Spediteursbescheinigumgs in der EU anséassigen
Spediteurs.

Durch einen Buchnachweis muss weiters sichergeselh, dass eine Verbindung
zwischen Buchhaltung bzw. Aufzeichnung einerseitsl ulen Belegen, welche die

Versendung oder Beférderung hergestellt ist.

Anbei Ubermitteln wir euch noch eine Checkliste des ersichtlich ist, welche Punkte
fur die Osterreichische Finanzverwaltung bei Bessgmveisen relevant sind. Im
Rahmen einer Betriebsprifung kénnten die Belegnadenbeispielweise anhand dieser

Checkliste Uberprift werden.

Hinweis: Das Merkblatt innergemeinschaftliche Lrefegen finden Sie Ihrer E-Mail

beigefugt.

Question (2) Please comment in particular on thestion whether a completely filled

CMR document (including confirmation of receipuuiss by the recipient of the goods)

or a certificate issued by the freight forwardertfwut confirmation of receipt issued

by the recipient of the goods) are sufficient asutheentary evidence?

Im Zusammenhang mit einer ordnungsgemalen Rechjaung,

Question (3) a reference to the VAT exemption ‘fige-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the

invoicing requirements based on the local VAT law.

Der Hinweis auf die steuerfreie innergemeinschafdi Lieferung kann in englischer

Sprache erfolgen.
Zusatzlich mussen auf der Rechnungen noch folgandaben enthalten sein:

+« Name und Anschrift des liefernden Unternehmers;

« Name und Anschrift des Abnehmers;
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* Menge und handelsiubliche Bezeichnung der geliaféktare;
» Tag der Lieferung;

* Entgelt;

* Rechnungsausstellungsdatum;

» fortlaufende Nummer;

* Umsatzsteueridentifikationsnummer des UnternehmmedsEmpfangers.

Country 2 Belgium

Question 1)What are the documentary evidences required by ymational tax

authorities in order to ensure tax exemption inecagintra-Community supplies?

In accordance with the Belgian VAT legislation (setcle 39bis, 1st, 1° of the Belgian
VAT Code and R.D. n° 52 dated 29 December 1992),Itkra-Community supply of
goods will be exempt from VAT if two conditions areet:

1) A proof that the supply of goods has been peréarfor a person VAT reqistered
in another Member State and

Belgian VAT law does not provide for a specific edure to verify the validity of the
EU VAT number, but in practice, besides the noroc@mhmercial documentation and
evidence (such as purchase order, copy of ID qauaky that person using the VAT
number acts on behalf of the company/taxable pessadas agreement, bank statements,
etc.), also a qualified certificate from the VIE®bsgite confirming that the EU VAT

number of the customer was valid at the time opsupan be used as evidence.

2) A proof that goods have been dispatched frorgiBel to an EU-country.

Belgian VAT law does not provide for an exhaustiis of evidential documents
required to prove the IC transport. The suppliersmiold a set of documentary
evidence of the transpotb another EU Member State. He must produce th@aup

request by the Belgian VAT authorities. Suitableerce includes amongst others:

e signed contracts;
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* purchase orders mentioning the delivery address;

» transport documents (CMR, wayhbill, airway bill,|of lading);
* transport invoices;

e receipts;

e payment documents.

Effective proof of the reporting of the intra-Comnity acquisition in the EU Member
State of arrival is not required but can suppo# #videncing process in case other

evidence would be insufficient.

Please note that none of these documents haveutbgwbwer of evidence when

presented separately.
Remark:

In case the IC transport of the goods is perforfogdhe customer itself (ex-works
supplies), the supplier should pay extra attentorthe evidential process, e.g. by
implementing a strict client acceptance, documentand payment procedure.

Please note in such case, two situations have disbaguished :
I) transport can be carried out on behalf of thet@mer, by a carrier:

The aforementioned documents inclusive a copy ®fGMR (to be obtained from the
buyer) can be used to prove the transportationthBunore, a written order from the
buyer stating that the goods will be transporteaniother EU Member State as well a
formal receipt confirmation of the goods on whitle name, address, VAT number of
the buyer, a description of the goods, as welllasepof arrival are mentioned, can also
be used as proof of transport. However once ag@nransport is to be proven by a set

of documents.

i) transport can be carried out by the custonssiiit
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In such case, the absence of a carrier could miaéeptoof of the transport more
difficult. However, payment documents, a writterder and an acknowledgement of

receipt can be useful to complete the proof ottaesport.

In case sufficient evidence is available, on thessavoice, reference should be made
to the EU VAT ID number of the customer and thesozafor zero-rating (Article 39bis
Belgian VAT code / Article 138 Directive 2006/11Zk

Question (2) Please comment in particular on thestion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwarderntfwut confirmation of receipt issued

by the recipient of the goods) are sufficient asuhoentary evidence?

Based on our experience, some VAT inspectors adteptapplication of the VAT
exemption to the extent that a valid and complekRCcan be provided. Do note
however that as stated above a CMR has no abgmuter of evidence when presented
separately, although, it is clear that it is thestnessential element of proof. In this
respect, a VAT inspector can always ask for add#ialocuments to proof the intra-
Community supply if he opines that the provided CMRot a sufficient proof.

The certificate issued by a freight forwarder coloédpart of the set documents required
to prove the intra-Community supply. Please notedwer that as stated above, such

certificate could not have any power of evidencemvhresented separately.

Question (3) a reference to the VAT exemption ‘fige-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the

invoicing requirements based on the local VAT law.

The invoice issued by the supplier should contaireference to the EU VAT ID
number of the customer and the reason for the VAdmgtion. Such reference "Tax-
exempt intra-Community supply based on Article I88he Directive 2006/112/EC"

will be indeed required.
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Country 3 Bulgaria
Question 1)What are the documentary evidences required by vymational tax

authorities in order to ensure tax exemption inecabintra-Community supplies?

The supplier should have the following documentstaence an intra-Community

supply:

1) a valid invoice with a valid VAT number of thestomer in another Member State;
it is highly recommendable to keep a print out fritra online VIES portal to prove
that the recipient had a valid VAT number in anothlember State on the date of

the tax event; the invoice should be prepared ilg&@ian language;

i) a valid protocol in case of movement of own depthe protocol should be
prepared in Bulgarian language;

iii) documents evidencing the dispatch or the tpansof the goods from Bulgaria to
the territory of another EU Member State (the taharities may require these

documents to be translated into Bulgarian if thginals are in another language):

- transport document certifying that the goods hasresed in the territory of the
other EU Member State if the transportation is grenied by the recipient or the
supplier or a third party on behalf of one of tmeqeding;

From a practical perspective, depending @nntleans of transportation, a valid
transport document may be a CMR, a bill of ladiogany other internationally
approved transport document. It is highly advisdbbg the supplier is stated as
the dispatcher in the documents; if the transpsripérformed by a freight
forwarder and the supplier is not indicated asdispatcher on the transportation
document, the tax authorities would investigate titber documents (e.g.
forwarding agreement, payment documents, etc.yaaleto the dispatch of the

goods in order to identify the authenticity of thensport;
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- if the transportation is performed by the reampier a third party on behalf of the
recipient, instead of a transport document altérat a written confirmation
signed by the recipient (or an authorised persoay be provided. The written
confirmation should include the date and placeeakipt; type and quantity of
the goods; type, brand and registration numbeh@®f/ehicle on which the goods
have been transported; name of the person whoedetithe goods.

Question (2) Please comment in particular on thestion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwarderntfwut confirmation of receipt issued

by the recipient of the goods) are sufficient asuheentary evidence?

A completely filled CMR document should be a su#fit transportation document to
prove that the goods have been transported frorgdsial to another EU Member State.
Please note that the Bulgarian tax administratiienochallenges CMR documents
which do not have the necessary requisites anctiediyea confirmation of the date and
place of arrival of the goods. In this regard, experience shows that if, for instance,
the recipient does not confirm the receipt withignature and a stamp applied on the
CMR document, the tax authorities would claim tinet goods have not left the territory
of Bulgaria and based on this they would chargeg&uhn VAT on the supply. The tax
authorities may challenge the authenticity of tHdRCdocument even if the recipient
confirms the arrival of the goods by another meainsonfirmation (e.g. codification,
electronic signature, etc.). Please note that efighe supplier has a valid CMR
document, during a tax audit the tax authorities still further investigate the supplies
and may crosscheck the transportation company riéiroothat the transportation has
been realised (including whether the transportattmmpany has the necessary

resources to perform the transport).

Based on the above, our view is that a certificgdaed by a freight forwarder would be
considered as an evidence for proving intra-Comtgusiipply only where it is an

internationally approved transportation document.abldition to that, the recipient
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should have signed and stamped the document uporalaof the goods. If the

certificate does not comply with these requiremetiie tax authorities may require
other documents to prove that the goods have laasported to another EU Member
State. If the provided additional documents areawuisidered as valid proofs as well,

the tax authorities may charge Bulgarian VAT ongbpplies.

Question (3) a reference to the VAT exemption ‘fiag-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the
invoicing requirements based on the local VAT law.

The following should be generally completed in theoice to be considered valid for
the intra-Community supply of goods:

* VAT Identification Number of the taxable personeeting the supply;

* VAT ldentification Number in another Member Stafelte person to whom the
supply is effected,;

e a statement that the supply is exempted from VATamasintra- Community
supply of goods to another EU Member State OcHoBanue 3a
HauucisBane/Henauncassane Ha JIJIC: Yn. 53, an. 1 or 311JIC, BbB Bpb3Ka C
w7, an 1 -BOJ] / Grounds for charging/non-charging VAT: Art. &ra.l of
the VATA in relation to Art. 7, para.l - ICS"; pka note that there is a
statement of the tax authorities according to whitstead of the Bulgarian
VATA a reference to the respective articles frone t@ouncil Directive
2006/112/EC may be made, or alternatively the gisumay be stated
descriptively without a reference to a legislatiest (e.g. BerpeoburnoctHa

nocraeka/Intra-Community supply");
In addition to the above requisites, the invoiceuti include the following:

* name "invoice" and 10-digit serial number of the d@acument (in Arabic digits
only); the numbering of the invoices should staotf 0000000001 and should
increase sequentially without omissions or repets]
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date of issue;

name and address of the supplier;

name and address of the person to whom the suppf§ected,;

guantity and type of the supplied goods;

date on which the chargeable event occurred orwla¢® the payment has been
received,

unit price excluding VAT, taxable base of the syppind any discount, unless
included in the unit price;

the VAT rate;

the VAT amount;

the payable amount if it is different from the sofrthe taxable amount and the

tax;

Upon request, we may prepare an invoice templaé ithin compliance with the

Bulgarian invoicing requirements.

Country 4 Czech Republic

Question 1)What are the documentary evidences required by ymational tax

authorities in order to ensure tax exemption inecabintra-Community supplies?

According to the Czech Value Added Tax Act (“Cz&6A&T Act”) a supply of goods to

another Member state must be supported by thenwitn

A valid VAT number of the recipient of goods; and

A written statement of the recipient of the goodsan authorized third party
confirming that the goods were transported to asrotlember State, or any
other evidence (e.g. CMR confirm by the transpooteby the recipient of the
goods).

Moreover, please note that based on our recentriexpe with the current practice of

the tax office we recommend that a proof of vajidit the customer VAT number at the

moment of supplying the goods is kept for the pagpof a tax inspection. For example
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a print screen of the internet page VIES VAT numWalidation should be kept for the

purpose of a potential future tax audit.

Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuuiss by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asutheentary evidence?

Both above mentioned possibilities are sufficientlacumentary evidence.

Question (3) a reference to the VAT exemption ‘fige-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the

invoicing requirements based on the local VAT law.

Yes, according to the Czech VAT Act a tax documentsst include a notice that a
supply is exempt from VAT together with relevanference to the article according to
which it is exempt. The reference can be made retth&ection 64 of the Czech VAT
Act or to Article 138 of the EU VAT Directive.

Further to the above, please see below a samplleeoinvoice for intra-Community
supply of goods that includes also the additioegurrements given by the Czech VAT
Act.

Country 5 France

Question 1)What are the documentary evidences required by ymtional tax

authorities in order to ensure tax exemption inecagintra-Community supplies?

Any relevant documents. The difficulty comes frame fact that the tax authorities have
never provided an official list of documents whibly themselves would definitely
convince the tax inspector of the despatch of thedg out of France. This being said,
transport document/agreement, receipt certificabenfthe customer are key in the
pieces of evidence.

XLV



Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuuss by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asutheentary evidence?

These documents are key to prove the despatcheajdbds to the other EU country.
However, we recommend to keep additional piecegvidence from other sources

(proof of payment, receipt from the client, etc).

Question (3) a reference to the VAT exemption ‘fiag-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the
invoicing requirements based on the local VAT law.

That statement is OK.

Country 6 Greece

Question 1)What are the documentary evidences required by ymational tax

authorities in order to ensure tax exemption inecabintra-Community supplies?

The documentary evidence required by Greek taxoaitis in order to ensure tax

exemption in case of intra-Community supplies are:

A) If the seller or the customer is transporting tfoods, the intra- Community supply

of goods has to be proved in general by:
i) The valid invoice issued,

i) The Bill of Lading /CMR as well as a valid detry note issued by the

person effecting the supply,

iii) Confirmation on the receipt of the goods (whte seller is transporting the
goods), or confirmation on the dispatch of the goodo another EU Member

State (when the customer is transporting the goods)
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B) If a third person appointed by the seller orthg customer is transporting the goods
the intra- Community supply of goods has to be pdo(in addition to the above) by
dispatch documents (CMR, Bill of Lading, )

The required proofs have to be kept by the compang provided without any

unnecessary delays once the supply is rendered.

Digital copies (reprinted) of documents, such asRC&ic are NOT acceptable as proof
of delivery for tax authorities and only originadpes should be submitted to the tax

authorities.

Question (2) Please comment in particular on thestion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwardertfwut confirmation of receipt issued

by the recipient of the goods) are sufficient asuhoentary evidence?

a) Yes, itis sufficient as documentary evidence
b) No, a certificate issued by a freight forwarder hoiit confirmation of
receipt issued by the recipient of the goods issnfficient as documentary

evidence.

Question (3) a reference to the VAT exemption ‘fiag-exempt intra-Community
supply based on Article 138 (1) of the Council Dinee 2006/112/EC fulfills the

invoicing requirements based on the local VAT law.

A valid VAT invoice for the intra-Community suppbf goods has to include, further to
the invoice requirements provided by the Greek Cofldooks and Records, the

following:

* VAT Identification of the person to whom the supeffected;

« Reference to the specific VAT provision of the Grggode of VAT that the
supply is exempt from VAT as an intra- Communitypsly of goods into
another EU Member State.

XLVII



Country 7 Hungary

First of all we would like to emphasis that thetifusation of the VAT exemption in
case of intra-Community supplies is actually a @lussue in Hungary (and we assume
also all over EU). There are a Hungarian case befloe EU Court related to this

question as well as there are many tax audit fogusn this topic.

Question 1)What are the documentary evidences required by ymational tax

authorities in order to ensure tax exemption inecagintra-Community supplies?

Further to the first question, we note that the ¢gsurran VAT Act only declares that the
intra-Community supply of goods is a VAT exemptnsaction, if the goods are
transported to a destination outside the domestittdry but within the Community
(and it is also proven) where the goods are transported by or on belalfeosupplier
or by the purchaser (Article 89 (1) of the Hungari¥ AT Act). This rule is

implemented from the VAT Directive.

According to the official guideline of the Hungaridax Authority (16 02 2007) the

VAT exemption should be proved by a fully completeiR. The CMR should be

signed and stamped by the supplier, by the freightarder (if any) and also by the
purchaser. Please note that only the CMR signedtamdped by the purchaser can fully
prove the fact that the goods left the territoryHoingary.

Based on our experiences, in the course of a tdit gne taxpayer should also prove the
methodology how the CMR's can be linked to the ice® (e.g. the invoice number is
printed on the CMR, the quantity of the goods heegame on the invoice and the CMR

etc.).

If CMR is not available, or the Hungarian Tax Autity) does not find it appropriate
from VAT point of view, there are alternative docemts which can prove the fact of
the transportation, as following (the alternativacaiments are also listed in the above

mentioned official guideline of the Hungarian TautAority):
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- declaration issued by the purchaser about thetattthe goods are delivered to
the place of purchaser; the declaration shoulditpeed and stamped by the
purchaser (based on our recent experience additiontnis declaration it is
required to gather specimen of signature of theclmser's representative,
company extract of the purchaser);

- certification issued by the warehouse provider tedain the country of
destination about the fact that the goods are stbakthe warehouse.

- extract from the company accounting system, whidves that the goods were
booked in the purchaser's book;

- any other declaration, certification, contractsychase orders issued by the

parties or by other independent entities, whichszgmport the above fact.

Please note the without a completely filled CMR ttve payer should collect as much
documents from the above list as it possible ireotd minimise the VAT risk. In this
respect the tax payer can reduce the risk that aixeAuthority will re-qualify the VAT

exempt transaction to VATable domestic transactmm, so the tax penalty.

Question (2) Please comment in particular on thestion whether a completely filled

CMR document (including confirmation of receipuuiss by the recipient of the goods)

or a certificate issued by the freight forwardertfwut confirmation of receipt issued

by the recipient of the goods) are sufficient asutheentary evidence?

As mentioned above, in the course of a tax auditcttmpletely filled CMR document
(including the confirmation of the receipt) maydmgough to the Tax Authority to prove
the fact that the goods were delivered to an EUnttguother than Hungary.

Furthermore see our comments above.

Question (3) a reference to the VAT exemption ‘fiag-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the
invoicing requirements based on the local VAT law.
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A Hungarian established or registered taxpayernily obliged to issue a simplified
VAT invoice to an EU (other than Hungary) estaldidhax payer.

The simplified invoice should be consisted of tbkofving information at least:

- date of issue of the simplified invoice;

- invoice number;

- VAT ID of the supplier;

- VAT ID of the purchaser;

- name and address of the supplier and the purchaser;

- description of the supplied goods or services;

- the price of the supplied goods or services;

- reference to the fact, that the transaction isidetsf the scope of the Hungarian
VAT Act. The reference given by you is correct dundfil the requirements

prescribed the the Hungarian law.

Country 8 Italy

Question 1)What are the documentary evidences required by ymational tax

authorities in order to ensure tax exemption inecabintra-Community supplies?

There are no concrete provisions in the Italian ltax which describe in detail the

documents needed for a sufficient proof of intra-&tipplies.

However, the Italian tax authorities provided adguice in this respect with the ruling
no. 345/E dated 28 November 2007.

In particular, the Italian tax authorities, in limath the ECJ decisions in the cases C-
409/04, C-146/05 and C-184/05, stated that 4 @itewust be fulfilled in order to apply
the VAT exemption:

* A proper invoice quoting the right reference to Hadian or European law must

be issued

» EC Sales Listing / Intrastat form must have beksulfi



* Bank statements to demonstrate that the paymeriideascarried out

» Transport documents

If one of the four criteria is not met, there igray area how an alternative proof can be

done.

Regarding the CMR there is no official requiremémat box 24 (signature of the
customer who confirms that he has actually recethedgoods in a country outside

Italy) is filled in, i.e., even an incomplete CMRght be accepted as sufficient proof.

Finally, it is worth pointing out that the Italia’AT number of the supplier must be
included in the VIES system in order to carry che tntra-EU supply. Moreover, the
supplier has to check that the customer VAT nuniberlid and included in the VIES
system in order to exempt the supply. In this respeis advisable that the supplier

save a copy of the webpage which confirm the custeVAT number validity.
Please refer to this link: http://ec.europa.eufiaxa customs/vies/?locale=en

Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuuiss by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asutheentary evidence?

As mentioned above, a completely filed CMR docum@ncluding box 24) can be

considered a good evidence, however in the lackotbfer above mentioned

documentation we can not exclude challenges in chtzx audit. Such an issue could
increase in case no confirmation of the receiptp®rted.

Question (3) a reference to the VAT exemption ‘figr-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the

invoicing requirements based on the local VAT law.

We confirm you that the invoice related to intrarcounity supplies needs to report the
applicable Italian VAT exemption provision, in padiar "Non Imponibile ai sensi
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dell'art. 41 DL 331/1993" (eg VAT exempt with thght to deduct according to article
41 Law Decree 331/1993).

Country 9 The Netherlands

Question 1)What are the documentary evidences required by ymtional tax

authorities in order to ensure tax exemption inecabintra-Community supplies?

Your client should act as a "responsible taxablksg®' in order to be eligible to apply
the Dutch VAT zero rate. In practice this means ¥oaur client should be able to proof
the VAT taxable status of the purchaser and the dghés border transport of the
relevant goods. There is no clear summary of ewdémthe Dutch VAT code that will

in every case be sufficient to support the appboadf the Dutch VAT zero rate. To our
understanding of Dutch supreme court case lawptexzersons who can provide below
mentioned evidence should have sufficient proagply the Dutch zero rate in case of

an intra-Community supply:

« CMR indicating the cross border transport of tHewant goods to a destination
outside The Netherlands;

e an invoice addressed to the purchaser (in the otleenber state) that meets the
invoicing requirements as indicated in the attaatnbe this note);

* acopy of before mentioned invoice which is sighgdhe purchaser (indicating
that purchaser received the relevant goods atehigiated location);

* bank payment originating from abroad,;

» proof that the foreign VAT identification number timle name of the purchaser /
purchasing company has been checked and is vatittgvconfirmation of the

Tax authorities).

Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asuwhoentary evidence?
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A completely filled CMR could also be sufficient@@mbination with a correct invoice.

Question (3) a reference to the VAT exemption ‘fiag-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the
invoicing requirements based on the local VAT law.

Regarding the invoicing requirements in the Netetk we refer to the attachment to
this mail. If you desire a quick check of the (tyafoice regarding the invoice

requirements, please send us a copy of the inaaiaee could take a look at it.

Country 10 Poland

Question 1)What are the documentary evidences required by ymtional tax

authorities in order to ensure tax exemption inecagintra-Community supplies?

According to Polish VAT provisions intra-Commungypplies are subject to 0% VAT

rate generally provided that:

1) the taxpayer effected the supply for the acquiegistered for intra-Community
transactions in another EU country, and includesl B VAT number (with
ISO country code) of the acquirer as well as hissR&EU VAT number on the
invoice documenting the supply of goods;

2) the taxpayer, before the lapse of the time limit fibng the tax return for a
given settlement period, has in his documentatiodesce that the sold goods

left territory of Poland and were delivered to #uguirer in another EU country.

The main documentary evidence in this respectistd?olish VAT Act are:

- saleinvoice,

- specification of sold goods (it can be a part & gavoice as well),

- transport documents received from the carrier frghich it explicitly results
that goods were delivered to their place of degstinan another EU country. In
practice, in the case of road transportation €MR document signed by the

acquirer of the goods.
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Please note, that in the case when from the doatatien collected by the taxpayer
does not explicitly result that the goods wereivéeéd to the purchaser, it should
support it with other documents, such as businesespondence with the customer
including his orders, and documents confirming theurance and costs of freight,
documents confirming the payment for goods, theffor receiving of goods by the

purchaser (eg. in the form of written statemeninftbe customer specifying purchased

goods and date of their receipt), etc.

Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asuheentary evidence?

Please be informed that in the light of Polish Vpibvisions, completely filled CMR
document (including confirmation of receipt issugdthe recipient of the goods), i.e.
explicitly confirming that goods subject to intrax@munity transaction have been
delivered to their place of destination on the itery of another EU country,
supplemented with sale invoice (including EU VATnmhers of the saller and the
purchaser) and specification of sold goods areicseifit as documentary evidence of
intra-Community supply.

Regarding certificate issued by the carrier, as troeed previously, from the
documents concerning intra-Community supply tratisacshould clearly result that
goods have been delivered to their place of ddagtiman another EU country. As
practice shows it is preferable that such proofrexfeipt of goods comes from the
customer directly. Therefore, even if from the ifedte issued by a freight forwarder
would result that goods were delivered to the paseh, we recommend to gather
additional documents from the customer confirmihgttthe goods were delivered to

him, eg. business correspondence stating thatdeévesl ordered goods.
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Question (3) a reference to the VAT exemption ‘fige-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the

invoicing requirements based on the local VAT law.

According to Polish VAT regulations, there are neguirements with regard to
“exemption reference” in the case of invoices aoenting intra-Community supply of

goods.

Naturally, the Client may add such a referenceagtieonly bear in mind that in Poland
intra-Community supplies are subject to 0% VAT ram VAT-exempt. Thus, we

would suggest to replace "tax-exempt" with "0% V#site" in the reference.

Country 11 Romania

Question 1)What are the documentary evidences required by ymational tax

authorities in order to ensure tax exemption inecabintra-Community supplies?

Under Romanian VAT legislation, when registered\&T purposes in Romania, with
some exceptions, the Company will be able to exahgpintra-community supplies of
goods, provided that the following conditions anencilatively fulfilled:

* The invoice issued by the Company has to contath@lmandatory information
specified by the Romanian VAT law, as well as, ttadid VAT registration
number from another Member State of the client and

« The Company has available the transport documeht$heo goods supplied
within EU stating that the goods were shipped fr&omania to another
Member State;

* And, where appropriate, any other documents, sscboatract/ order of sale/

purchase, insurance papers.

Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asuhoentary evidence?
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As regards the transport document, indeed, a cdetpldiled CMR document
(including confirmation of receipt issued by theipgent of the goods) or a certificate
issued by a freight forwarder (without confirmatiohreceipt issued by the recipient of

the goods) are sufficient &gnsport proving document.

However, it is important to pay attention to thectfdhat, as regards the second
document you mentioned, even though the local VAW bnd the European VAT
Directive does not request it, according to oucfpecal experience, in order to apply the
VAT exemption, the local tax authorities are uspalsking for the confirmation of
receipt issued by the recipient of the goods, salid proof that the goods arrived in the

other Member State.

Question (3) a reference to the VAT exemption ‘fiag-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the
invoicing requirements based on the local VAT law.

Indeed, as no VAT is due, a reference to the apjat@pprovision of the Romanian
Fiscal Code or of the European VAT Directive, oy ather wording indicating that the
delivery of goods is the subject of a VAT exemptias to be made. Thus, a reference
to art. 143 para. (2) letter a) of the Romaniarc&i€ode or to the relevant article of
the EU VAT Directive may be used.

Country 12 Slovakia

Question 1)What are the documentary evidences required by ymational tax

authorities in order to ensure tax exemption inecagintra-Community supplies?

According to the Slovak VAT Act, supply of goodsathare dispatched or transported
from Slovakia to another EU Member State by thepBeap or the customer, or another
person (such as freight forwarder) on their accosnéxempt from Slovak VAT if the
customer (acquirer of goods) is registered for Vgdrposes in another EU Member
State. The supplier (Slovak VAT payer) must havailable the following documents to

apply the VAT exemption:
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(i) Copy of invoice issued to the customer; and
(i) A document confirming dispatch or transport of geods from Slovakia to a

destination in another EU Member State.

For the purposes of point (ii) above, the Slovak TVAct accepts the following

documents, depending on who arranges for the toatagjon:

a) where the transport of goods is performed by thepker or the customer

through another person, a transport document othanalocument on the

dispatch giving the place of destination is recgiire

b) where the transport is effected by the supplierskifn he needs to possess a
written confirmation of the acceptance of goodstly customer or a person
entrusted thereby,

c) where the transport is effected by the customerseiinthe supplier needs a
written notice of the customer or a person entdusteereby saying that the
goods have been transported to another EU Membég, St

d) by other documents, such as a contract on suppgoofls, a delivery note, a

document attesting to the acceptance of a payregobds.

Based on the above, if the supplier performs amiocdmmunity supply of goods from
Slovakia where the goods are transported from Klavia another EU Member State
by a freight forwarder nominated by supplier or #d customer, supplier needs to
have available a copy of the invoice and transgodument as per a) above (such as
CMR).

Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asuwhoentary evidence?

CMR is required for Slovak VAT purposes. Please@a&gecomments on question 1.
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Question (3) a reference to the VAT exemption ‘fige-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the

invoicing requirements based on the local VAT law.

Yes, the quoted reference satisfies the Slovak Véquirements. We state below the

invoice requirements for an invoice for intra-commity supplies of goods from

Slovakia to another EU Member State:

* the business name and address of the registeréd pt@ee of business, or
establishment of the supplier, and its VAT number;

* the business name and address of the registeréd pt@ee of business, or
establishment of the customer, and its VAT numhestamer under which he
ordered the goods;

» the sequential number of an invoice;

» the date of supply of goods, or the date of reogi\d payment, where this date
can be determined and it is different from the ingassue date;

* the invoice issue date;

« the quantity and type of the goods supplied;

» the price for the goods, the unit price without VA@and reductions and
discounts, if these are not included in the unitggrand

» reference to Article 43 of the Slovak VAT Act, reface to the article138 of the
directive of the Council 2006/112/ES from 28 NovemB006 on united system
of VAT according to the directive of the Council @8J138/ES from 19
December 2006, or reference to the information sligiply of goods is exempt
from VAT.

Country 13 Slovenia

Question 1)What are the documentary evidences required by ymtional tax

authorities in order to ensure tax exemption inecafintra-Community supplies?

In accordance with the Slovene VAT legislation,iavoice together with the relevant

transport document (e.g. CMR) or any other suitatdleument evidencing that the
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goods stated on the invoice have been suppliedansported to another EU Member
State are required. In case the customer or angim=on on his behalf dispatch or
transport the goods from Slovenia, along with theice a written statement signed by
the customer would also be constituted as an ate@valence. Following the Slovene
VAT Regulation, the statement should include asti¢he following information: name

and surname of the supplier; invoice number andiaevdate; name, address and VAT
identification number of the customer; the meansrafisport by which the goods are
transported together with the registration cewdiiic place of destination and the
statement that the customer is willing to providethe Slovene tax authorities any
information with respect to the place of destinatad the goods. The proof that goods

have left Slovenia should be provided to the Sleviex authorities upon their request.

Question (2) Please comment in particular on thesfion whether a completely filled

CMR document (including confirmation of receipuisg by the recipient of the goods)

or a certificate issued by the freight forwarderitfwout confirmation of receipt issued

by the recipient of the goods) are sufficient asuwhoentary evidence?

Generally yes, provided that the conditions ligtader point 1 are fulfilled.

Question (3) a reference to the VAT exemption ‘fiag-exempt intra-Community
supply based on Article 138 (1) of the Council Binee 2006/112/EC fulfills the
invoicing requirements based on the local VAT law.

Yes, given reference fulfils the Slovene VAT legighn's requirements.

LIX



